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REASSESSING THE CITIZENS
PROTECTION ACT:

A GOOD THING IT PASSED, AND A GOOD
THING IT FAILED

Rima Sirota*
INTRODUCTION

Critics have lambasted the Citizens Protection Act of 1998 (the CPA)*
from all ideological perspectives.? The criticism began at the earliest stages
of the legislative debate and continues through the present. With the
advantage of fifteen years hindsight, this article demonstrates that the CPA
succeeded where it should have and failed where it should have. The CPA
has left us—even if inadvertently—with a remarkably coherent and
consistent approach to regulating a federal prosecutor’s ability to effectively

* Professor of Legal Research and Writing, Georgetown University Law Center; previously
Attorney Advisor, U.S. Dept. of Justice Professional Responsibility Advisory Office. | extend my
thanks to Julie Ross, Jeffrey Shulman, Kristen Tiscione, Julie O’Sullivan, Patricia Weiss, and
Anita Gay for their comments and encouragement and to Sarah Scott for her excellent research
assistance.

1. The CPA is codified at 28 U.S.C. § 530B (2006). Although the bill entitled “The
Citizens Protection Act” was an earlier version of the bill that was ultimately enacted, the law is
still commonly referred to by that name. See Megan Browdie & Wei Xiang, Current
Development, Chevron Protects Citizens: Reviving the Citizens Protection Act, 22 GEO. J. LEGAL
ETHICS 695, 695-96 & n.8 (2009). The law is also sometimes referred to as the “McDade
Amendment,” after Rep. Joseph McDade, its chief Congressional sponsor. See James F.
Holderman & Charles B. Redfern, Preindictment Prosecutorial Conduct in the Federal System
Revisited, 96 J. CRIM. L. & CRIMINOLOGY 527, 530 n.16 (2006).

2. Compare, e.g., Angela J. Davis, The American Prosecutor: Independence, Power, and
the Threat of Tyranny, 86 lowA L. REv. 393, 399 (2001) (criticizing the CPA for failing to rein in
prosecutorial misconduct), and Browdie & Xiang, supra note 1, at 696 (same), with Geoffrey C.
Hazard, Jr. & Dana Remus Irwin, Toward a Revised 4.2 No-Contact Rule, 60 HASTINGS L.J. 797,
816-17 (2009) (criticizing the CPA for creating an unsettled legal landscape that chills federal
prosecutors’ willingness and ability to fully engage in criminal investigations), and Peter J.
Henning, Prosecutorial Misconduct in Grand Jury Investigations, 51 S.C. L. ReV. 1, 59-60 (1999)
(same).
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direct and participate in criminal investigations regardless of whether the
suspect is represented by counsel early in the proceedings.

The legislative debate over the CPA focused on two questions. First,
may a federal prosecutor communicate with, or direct others to
communicate with, a suspect in a criminal investigation if the suspect is
represented by a lawyer? And second, should the U.S. Department of
Justice (DOJ) be able to decide this issue for its own lawyers?

To put the issue in context, consider the following typical scenario:

DQOJ is investigating a person suspected of involvement in a string of
burglaries. The suspect is aware of the investigation and has retained a
lawyer. The federal prosecutor assigned to the matter directs a cooperating
witness to initiate and record conversations with the suspect about the
burglaries. The suspect’s lawyer knows nothing about the conversations.
The suspect makes incriminating statements to the cooperating witness.
The suspect is subsequently charged, his recorded statements are introduced
at trial, and he is convicted.®

No statute or constitutional provision prohibits the prosecutor’s
conduct in this situation. The only potentially relevant prohibition is the
“no-contact” rule of professional conduct, adopted in every state, which
generally prohibits a lawyer in a matter from communicating with, or
directing others to communicate with, the client of another lawyer in the
matter.*

The CPA required federal prosecutors to conform to state rules of
professional conduct “to the same extent and in the same manner as other
attorneys in that State.”® Congress intended the CPA to nullify DOJ’s
claimed authority to exempt federal prosecutors from most constraints of
the no-contact rule in criminal investigations.® The CPA accomplished this
goal. Congress also, however, intended the CPA to lodge authority over the
no-contact rule issue with state authorities which, it was assumed, would
interpret the rule in a manner that would substantially constrain federal
prosecutors’ ability to participate in the scenario described above.” The
CPA did not accomplish this goal.

This mixed record of success and failure has resulted in our current
effective system of no-contact rule regulation for federal prosecutors. To

3. This factual scenario was adapted from United States v. Lemonakis, 485 F.2d 941, 945-
47 (D.C. Cir. 1973), which was the first federal appellate decision to directly address this
question. See infra Part I.B.1.

4. See MODEL RULES OF PROF’L CONDUCT R. 4.2 (2009).

5. 28 U.S.C. 8§ 530B(a).

6. See, e.g., Browdie & Xiang, supra note 1, at 709.

7. See, e.g., Hazard & Irwin, supra note 2, at 809-10.
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demonstrate why and how this is so, this article analyzes each critical step
up to, and including passage of, the CPA, beginning in Part | with the no-
contact rule itself. Because the CPA was intended to bind federal
prosecutors to the rule in the same way as private civil lawyers are bound,
Part | demonstrates how the rule operates in the civil context and then
examines the development in federal courts of what I have termed the “pre-
charge investigatory exemption,” which permits prosecutorial
communications with persons who are represented by counsel but who have
not yet been charged with a crime.® Finally, Part | examines United States
v. Hammad, which, for the first time among federal courts, held that pre-
charge investigatory communications could violate the rule.’

Part II examines the “Thornburgh Memo™® and the “Reno
Regulation,”™ which together comprised DOJ’s reaction to Hammad. The
Memo and the Regulation asserted that DOJ had exclusive authority to
interpret and enforce the no-contact rule for its lawyers and that the no-
contact rule had minimal application to the work of federal prosecutors.
Part Il demonstrates that the Memo and the Regulation were unnecessary as
a practical matter and also unwise as a tactical matter—Ileading as they did
to the CPA, which DQOJ bitterly opposed.

Part 1ll examines the legislative debate leading to the CPA and
demonstrates that both sides of that debate assumed that the new law would
substantially limit the broad pre-charge investigatory exemption for federal
prosecutors. Through an examination of post-CPA court decisions, Part 111
then demonstrates how and why these shared expectations proved to be so
incorrect.

Part IV examines how scholarship regarding the CPA has focused on
fixing the problems that the CPA is alleged to have wrought or—depending
on the scholar’s perspective—is alleged to have failed to fix. Part IV
concludes that it is a good thing the CPA passed because DOJ’s claim of

8. The reference to “pre-charge investigatory” communications is intended to be broadly
inclusive of communications with represented persons prior to arrest, indictment, or other
adversarial charging event. See generally Frank O. Bowman, A Bludgeon By Any Other Name:
The Misuse of ‘Ethical Rules’ Against Prosecutors to Control the Law of the State, 9 GEeo. J.
LEGAL ETHICS 665, 734-35 & n.339 (1996).

9. See United States v. Hammad, 858 F.2d 834, 838-40 (2d Cir. 1988).

10. See Memorandum from Dick Thornburgh, Attorney General, to All Justice Department
Litigators (June 8, 1989), reprinted in In re Doe, 801 F. Supp. 478, 489-93 (D.N.M. 1992)
[hereinafter Thornburgh Memo].

11. See Communications with Represented Persons, 59 Fed. Reg. 39,910 (Aug. 4, 1994)
[hereinafter Reno Regulation]. The Reno Regulation was codified at 28 C.F.R. 8§ 77.1-77.5
(1995), but was superseded in 1999 by new regulations consistent with the Citizens Protection
Act, see Ethical Standards for Attorneys for the Government, 64 Fed. Reg. 19,273 (April 20,
1999), codified at 28 C.F.R. §§ 77.1-77.5 (2013).
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authority over the no-contact rule would inevitably have undermined public
confidence in federal prosecutors’ commitment to fair and ethical
investigatory processes. By the same token, it is a good thing that the CPA
failed to narrow the parameters of the pre-charge investigatory exemption
because depriving federal prosecutors of this essential tool—or disciplining
them for using it—would have substantially hindered otherwise-legitimate
criminal investigations for no good reason.

. THENO-CONTACT RULE

The debate over the Citizens Protection Act was framed primarily
around the no-contact rule. Every American jurisdiction has adopted such a
provision, most of which mirror the American Bar Association’s Model
Rule 4.2:

In representing a client, a lawyer shall not communicate about the subject

of the representation with a person the lawyer knows to be represented by

another lawyer in the matter, unless the lawyer has the consent of the other

lawyer or is authorized to do so by law or a court order.*?

The no-contact rule dates back more than a century, and its basic
thrust—prohibiting a lawyer in a matter from communicating with persons
represented by another lawyer in the matter—has changed little over time.™

A. The No-Contact Rule for “Other Attorneys in that State”

The CPA requires federal prosecutors to adhere to the no-contact rule
“to the same extent and in the same manner as other attorneys in that
State.”** The phrase “other attorneys” was generally taken to mean private
lawyers, probably because the history of the rule and the vast majority of
court decisions prior to 1998 focused on private civil practice.™® A brief
review, then, of how the rule developed and was applied to private lawyers

12. MODEL RULES OF PROF’L CONDUCT R. 4.2 (2009). For links to the current rules of
professional conduct in each state, see Links of Interest, AM. BAR ASS’N CTR. FOR PROF’L
RESPONSIBILITY, http://www.americanbar.org/groups/professional_responsibility/resources/
links_of _interest.html#States (last visited Aug. 18, 2013).

13. See Mark H. Aultman, The Story of a Rule, 2000 MicH. ST. U. L. REv. 713, 713-23
(2000); Bowman, supra note 8, at 721-23.

14. 28 U.S.C. § 530B(a) (2006).

15. The CPA might logically have been expected to hold federal prosecutors to the same
standards as state prosecutors rather than “other attorneys” generally. As suggested by Zacharias
and Green, however, the CPA debate did not linger on this distinction. See Fred C. Zacharias &
Bruce A. Green, The Uniqueness of Federal Prosecutors, 88. GEO. L.J. 207, 224 (2000) (“An
essential assumption of the CPA is that federal prosecutors should, for purposes of legal ethics, be
treated more like private lawyers and state prosecutors.”).
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illustrates the constraints that federal prosecutors were expected to
encounter under the CPA.

In a system that works best when all parties are represented, the ABA
and the states adopted the no-contact rule to protect the lawyer-client
relationship.’® The rule is intended to prevent a lawyer from pressuring or
tricking another lawyer’s client into saying or doing something that might
undermine the client’s legal position.” Violations may be addressed in
court with sanctions against the lawyer’s case (e.g., suppression of the
evidence) or against the lawyer personally (e.g., fines or disqualification).'®
Violations may also be referred to state bar authorities for investigation and
action against the lawyer’s bar license.™

In a typical private case—let’s call it X v. Y—application of the rule is
straightforward: X’s lawyer may not communicate with Y if Y’s lawyer
does not consent.”’ The prohibition applies regardless of timing—whether,
for example, the communication comes before or after a complaint is
filed” X’s lawyer may not speak with Y even if Y initiates the

16. See Roger C. Cramton & Lisa K. Udel, State Ethics Rules and Federal Prosecutors: The
Controversies Over the Anti-Contact and Subpoena Rules, 53 U. PITT. L. Rev. 291, 324-25
(1992).

17. See MODEL RULES OF PROF’L CONDUCT R. 4.2 cmt. 1 (“This Rule contributes to the
proper functioning of the legal system by protecting a person who has chosen to be represented by
a lawyer in a matter against possible overreaching by other lawyers who are participating in the
matter, interference by those lawyers with the client-lawyer relationship and the uncounselled
disclosure of information relating to the representation.”). Iterations of the rule’s basic purpose
have remained constant over time. See, e.g.,, Am. Bar Ass’n Comm. on Prof’l Ethics and
Grievances, Formal Op. 108 (1934) (“To preserve the proper functioning of the legal profession as
well as to shield the adverse party from improper approaches the [rule] is wise and beneficent and
should be obeyed.”).

18. See, e.g., RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 99 cmt. n
(2011); ELLEN J. BENNETT ET AL., ANNOTATED MODEL RULES OF PROF’L CONDUCT 10-11, 420
(7th ed. 2011).

19. See, e.g., RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 99 cmt. n.

20. X’s lawyer may communicate with Y if Y is unrepresented, see MODEL RULES OF
PROF’L CONDUCT R. 4.2 cmt. 9, but may not say anything that might confuse Y as to X’s lawyer’s
role and loyalties in the matter, see id. R. 4.3 (Dealing With Unrepresented Person).

21. See id. R. 4.2 cmt. 2 (“This Rule applies to communications with any person who is
represented by counsel concerning the matter to which the communication relates.”). In 1995, the
ABA changed the title of the Model Rule from “Communication With Party Represented By
Counsel” to “Communication With Person Represented By Counsel” to signify that the rule
prohibited communications with any represented person, not just persons who were formal
adversaries in a court proceeding. BENNETT ET AL., supra note 18, at 409-10.



