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Correspondence

Grading Justice Kennedy: A Reply to
Professor Carpenter

Randy E. Barnettt

I want to thank the editors of the Minnesota Law Review
for soliciting this Reply to Professor Dale Carpenter's provoca-
tive analysis' of my assessment 2 of Justice Kennedy's opinion
in Lawrence v. Texas.3 As it turns out, though we do disagree
about Lawrence, Professor Carpenter and I have fewer dis-
agreements than he thinks. To begin to see why, let us imagine
that, like many other professors, he had used the facts and
lower opinion in Lawrence as the basis for his final examination
in his course on Constitutional Law. On the exam, he asked his
students to write an opinion for the Court. Now imagine that
one of his students submitted the words of Justice Kennedy's
opinion in Lawrence as her answer. Would Professor Carpenter
have given it an A?

Unless he gives more points for creativity or flowery prose
than I expect he does, I seriously doubt it. The reason for my
prediction is basic: the student's answer simply would have
failed to demonstrate a mastery of the constitutional doctrine
Professor Carpenter undoubtedly taught before 2003 and likely
still does. Had the student come to see him to complain about
her grade, here is how I think he would explain the deficiencies
of her performance.

First, the student failed to identify the liberty in question
as fundamental. Professor Carpenter would tell the student

t Austin B. Fletcher Professor, Boston University School of Law,
rbarnett@bu.edu. Permission to reprint for classroom use is hereby granted.

1. See Dale Carpenter, Is Lawrence Libertarian?, 88 MINN. L. REV. 1140
(2004).

2. See Randy E. Barnett, Justice Kennedy's Libertarian Revolution: Law-
rence v. Texas, in CATO SUPREME COURT REVIEW: 2002-2003, at 21 (James L.
Swanson ed., 2003).

3. 539 U.S. 558 (2003).
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GRADING JUSTICE KENNEDY

that, while she was free to write an answer based on the Equal
Protection Clause (thereby anticipating Justice O'Connor's con-
curring opinion in Lawrence4), she chose instead to rest her
opinion on the Due Process Clause of the Fourteenth Amend-
ment. Under well-settled, post-New Deal Due Process Clause
doctrine, unless the liberty in question is deemed by the Court
to be fundamental, it receives the lowest level of scrutiny. This
means that the law is presumed to be constitutional unless
there is no conceivable rational basis for its passage; and there
is almost always a conceivable rational basis. In this case, for
example, the student might have argued that the Texas statute
served the State's interest in preventing a potential harm to
the public health.5

When traditional rational basis scrutiny is applied to a
mere liberty interest, it is not necessary to show that the legis-
lature actually had a sound basis for restricting a liberty. All
that is needed is a possible reason the Court could imagine for
why the law might have been enacted.6 As Justice Thomas has
explained:

[B]ecause we never require a legislature to articulate its reasons for
enacting a statute, it is entirely irrelevant for constitutional purposes
whether the conceived reason for the challenged distinction actually
motivated the legislature.... In other words, a legislative choice is
not subject to courtroom factfinding and may be based on rational
speculation unsupported by evidence or empirical data.7

At minimum, unless she was going to find the liberty in ques-
tion to be fundamental, the student should have noted in her
answer the need to find a rational basis for upholding the stat-

4. 539 U.S. at 579-85 (O'Connor, J., concurring). For an analysis con-
tending that the Court's decision in Lawrence is really a "synthesis" of Sub-
stantive Due Process and Equal Protection, see Laurence H. Tribe, Lawrence
v. Texas: The "'Fundamental Right" That Dare Not Speak Its Name, 117 HARV.
L. REv. 1893, 1902-16 (2004).

5. See, e.g., Brief of Amicus Curiae American Center for Law and Justice
at 19-20, Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102); Brief of Amicus
Curiae Concerned Women for America at 26-27, Lawrence (No. 02-102); Brief
of Amicus Curiae Pro Family Law Center et al. at 18-23, Lawrence (No. 02-
102).

6. See, e.g., ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES
AND POLICIES 415 (1997) ("[T]he government's objective only need be a goal
that is legitimate for government to pursue.... Under the rational basis test,
the challenger of a law has the burden of proof.").

7. Fed. Communications Comm'n v. Beach Communications, Inc., 508
U.S. 307, 315 (1993). Admittedly, this is the broadest version of rational basis
scrutiny, but to demand more justification than this to restrict a mere liberty
interest is to question, rather than adhere to, the traditional approach.
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ute and asserted its absence. But it would be really pushing the
envelope for her to allege the lack of any rational basis whatso-
ever. Professor Carpenter is sure to have taught his students
that, except possibly for a few oddball cases,8 if the Court fails
to find that a liberty is fundamental, the challenged restriction
is always found to be rational.

Second, the student failed to identify the fundamental right
at issue here to be the "right of privacy." Professor Carpenter
would patiently explain to her that, because there is no textu-
ally enumerated right (e.g., the rights of speech, press, or as-
sembly) conceivably at issue here, the right in question must be
unenumerated. And among the very few unenumerated rights
that have been protected by the Court since the New Deal is
the right of privacy. 9 Indeed, he would note that, because the
student mentions the right of privacy in her hypothetical opin-
ion, she obviously was aware of its doctrinal existence. Yet in
analyzing the anti-sodomy statute in Lawrence, she writes re-
peatedly (and rather naively) of 'liberty" rather than of a right
of privacy.

As everyone knows, and as Professor Carpenter surely
would have mentioned in class had the issue been raised, there
is no general constitutional right to liberty. After all, every law
restricts liberty to some degree. So invoking the 'liberty" men-
tioned in the Due Process Clause is insufficient to identify the
particular right being protected-and fundamental rights, he
would continue, need be specified precisely to avoid protecting
liberty writ large-a project the Court abandoned after the
New Deal.

If the student protests by pointing to the several times in
her answer where she mentions "private" conduct,10 Professor
Carpenter might reply that these references were the reason
she got a B on the exam rather than a C. What she needed to
do to get a higher score was identify this interest as a privacy
right, thereby linking her analysis to such landmark unenu-

8. For an example of a more demanding rational basis approach, see Jus-
tice Kennedy's opinion for the Court in Romer v. Evans, 517 U.S. 620 (1996).

9. In Troxel v. Granville, 530 U.S. 57 (2000), the Court protected "the
fundamental right of parents to rear their children." Id. at 63. For an analysis
that Lawrence is really a family privacy case, see David D. Meyer, Domesticat-
ing Lawrence, 2004 U. CHI. LEGAL F. 453.

10. See Carpenter, supra note 1, at 1160-62 (identifying several places in
Lawrence where the Court uses "private").
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merated privacy rights cases as Griswold v. Connecticut1 and
Roe v. Wade.12 Had she done this, she immediately would have
seen the need to apply the Court's fundamental rights method-
ology to the facts of the case.

Third, the student failed to apply the Court's well-
established fundamental rights methodology. Lest the judicial
protection of unenumerated rights get out of hand and we cre-
ate a "newly activist judiciary,"'13 Professor Carpenter undoubt-
edly would have taught that a liberty is not to be identified as
fundamental unless it is "deeply rooted in [the] [n]ation's tradi-
tion or history," "implicit in the concept of ordered liberty," or
both. 14 In her answer, the student never even mentions these
bedrock methodological standards, despite the fact that she dis-
cusses the wrongness of Bowers v. Hardwick15 in which these
standards were applied.

This is perhaps the biggest reason for her middling grade.
Either she should have identified the law as infringing the
right of privacy, in which case she could have relied on prece-
dent covered in class to establish the right as fundamental, or
she needed to identify the particular right at issue here-e.g., a
right of same-sex couples to engage in sexual relations-in
which event she would then have needed to justify this right as
deeply rooted in the nation's tradition and history or implicit in
the concept of ordered liberty. Had she realized the need to do
this and made the attempt, she would have seen how problem-
atic her answer really was. Her best approach would have been
to shoehorn the right under the privacy rubric, but this she
failed to do. Her repeated invocations of 'liberty" resembled the
"Lochner-era" opinions that had been rejected by the Court, in
Professor Carpenter's view quite rightly, in the Enlightenment
Period following the New Deal.

For all these reasons, the student's answer did not demon-
strate her mastery of the doctrines he had presented in class.
To get an A, she needed to show she understood the above doc-
trinal principles and demonstrate the creativity and effort nec-
essary to explain why the liberty at issue here was indeed an

11. 381 U.S. 479 (1965).
12. 410 U.S. 113 (1973).
13. Carpenter, supra note 1, at 1170.

14. See Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (describ-
ing the traditional method of substantive due process analysis).

15. 478 U.S. 186 (1986), overruled by Lawrence v. Texas, 539 U.S. 558
(2003).
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