








See Drucker, supra at 555 ("[a] structure 

that forces decisions to go to the highest 

possible level of organization rather than 

be settled at the lowest possible level is 

clearly an impediment"). 

This realistic view of how 

agencie~ are managed dictates that there 

be assurance that agency counsel may 

freely and effectively advise middle 

management and other subordinate employ­

ees without the inhibitions that will 

attend if the control group test is at 

play. Agency lawyers, like their corpo­

rate counterparts, should not have to 

confront the Robson's choice of foregoing 

complete oral or written corrnnunications 

with middle level managers or operating 

personnel, for fear that the substance of 

these communications will not be privi­

leged, and thereby basing their legal ad­

vice upon incomplete data, or engaging in 
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such corrnnunications and thereby incurring 

the risk of subsequent disclosure. 

Middle level managers and other subordi­

nate agency personnel must n ~ f eel in­

hibited by fear that corrnnunications are 

not privileged; they must be free to be 

candid with their counsel, to share all 

facts with their attorneys, so that 

agency counsel may render responsible 

legal advice, based upon all pertinent 

data, to these employees, as well as to 

those at the top of the agency management. 

And we should expect no less if our 

agency decisions are to have rational 

bases. See 5 U.S.C. § 706(2). 

The control group test will 

also adversely impact upon agencies in 

litigative contexts . All the facts which 

need to be known by attorneys represent­

ing agencies are not known, fir sthand, by 

the small control group of managers at the 
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very head of the agency. They may be 

known by middle level managers and ope­

rating people. This is a fact of life 

common to agencies as well as cor~ora­

tions; and the restriction of the 

attorney-client privilege solely to com­

munications from the control group would 

hamper effective litigation counseling 

and representation in court. Agencies 

and corporations alike would experience 

the same inhibitions chilling frank dis­

closure to attorneys; there would be the 

prospect of attorneys, by conscious de­

cision or by the foFce of this reluctance 

of agency employees to speak frankly, 

furnishing legal representation with less 

than complete knowledge and understanding 

of the controversy. 

Should this Court affirm the 

decision below, the spectre of lower courts 

applying the control group test to Federal 
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agencies is not a fanciful one. Courts 

have recognized the similarities between 

agencies and corporations, and have 

accordingly applied the same rules or 

tests for each when applying the attor­

ney-client privilege. See, e.g., Hearn 

v. Rhay, 68 F.R.D. 574, 579 (E.D. Wash. 

1975); see also Coastal States Gas Corp. 

v. United States Department of Energy, 

No. 79-2181, slip op. at 15 (D.C. Cir. 

Feb. 15, 1980); Mead Data Central, Inc. 

v. United States Department of the Air 

Force, 566 F.2d 242, 254 n.25 (D.C. Cir . 

1977). Unless this Court expressly in­

structs .otherwise, the similarities in 

the structure and operation of corpora­

tions and Federal agencies are so great 

that lower courts may find no logical 

distinction precluding application of the 

control group test to agencies. The ad­

verse consequences of the control group 
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test thus would be compounded, for the 

negative impact upon Federal agencies, 

charged with service in the public inte­

rest, would be injurious to the Nation. 

To the extent the control group test 

would influence negatively the rendering 

of effective and responsible counsel to 

Federal agencies, the American public 

· would be the loser. 
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CONCLUSION 

For the foregoing reasons, the 

decision of the Court of Appeals should be 

reversed insofar as it adopts the ''control 

group" test for the application of the 

attorney-client privilege, and the cause 

remanded with instructions that the 

Court apply the standard adopted in 

Diversified Industries, Inc. v. Meredith, 

572 F.2d 596, 606 (8 t h Cir. 1977) (en bane). 
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