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Essay

Taking Out the Adversary:
The Assault on Progressive

Public-Interest Lawyers

David Lubant

INTRODUCTION

This Essay concerns laws and doctrines, some very recent, that un-
dermine the capacity of progressive public-interest lawyers to bring cases.
It asks a simple-sounding question: how just is the adversary system if one
side is not adequately represented in it? And it defends a simple-sounding
answer: It is not just at all. As we shall see, however, neither the question
nor the answer is quite as simple as it sounds.

Like most issues implicating distributive justice, the question of who
has access to lawyers and who does not has become a political football.
Political partisans do not care about impartial justice. They care about re-
warding their friends and defeating their enemies, and that means ensuring
that their enemies receive as little money as possible, including money to
pay for legal advocacy. Advocacy, after all, might be used to turn the ta-
bles. In the last few years, a disturbing pattern of legal attacks on public-
interest lawyers has emerged, targeting every one of the principal sources
of support for progressive public-interest law: the Legal Services
Corporation ("LSC"), state Interest on Lawyers Trust Account ("IOLTA")

Copyright © 2003 California Law Review, Inc. California Law Review, Inc. (CLR) is a California
nonprofit corporation. CLR and the authors are solely responsible for the content of their publications.

t Frederick Haas Professor of Law and Philosophy, Georgetown University Law Center. This
Essay was originally delivered as the Irving S. Ribicoff Memorial Lecture at Yale Law School, October
30, 2001, and again at Yale in March, 2002, as the keynote address at the Arthur Liman Colloquium. I
presented a much longer and rougher version at the Columbia Legal Theory Workshop and the
Georgetown Faculty Research Workshop, and discussed the Essay at the Brennan Center. I am most
grateful for the many helpful comments I received from all these audiences. A much-abbreviated
version appeared as David Luban, Silence! How the Courts and Congress Silence Poor Peoples'
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David Vladeck. Peter Joy and Adam Babich helped me with information about the Tulane clinic affair,
as did my colleagues Hope Babcock and John Copacino.
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programs, law school clinics, and civil rights attorney's fees.' The attacks
seek to win political disputes not by offering better arguments, but by de-
funding or otherwise hobbling the advocates who make the arguments for
the other side. Suitable analogies might be found in a story about Lyndon
Johnson defeating insurgents in the Texas Democratic Party by arranging
to have the microphone unplugged when they got up to speak at the party
convention,2 or Republican consultant Ed Rollins's boast (which he later

I. I suspect most readers understand adequately what the phrase "progressive public-interest
law" means, but it may nevertheless be worth discussing the terminology briefly. By "public-interest
law," I do not mean "law practiced on behalf of the public interest." That usage would make the phrase
completely tendentious, because people disagree fundamentally over what the public interest is. Those
on opposite ends of the political spectrum are likely to insist that they are practicing law in the public
interest but their counterparts on the other side are not. I think that one should instead look for less
loaded criteria. As I use the term, a public-interest lawyer is a lawyer for whom making money is not
the primary purpose for taking a case-or, to put it in different terms, a lawyer who would like to take
the case pro bono if it were feasible to do so. This minimalist definition aims to capture common-sense
usage. An additional criterion, different from and not always consistent with the minimalist one, is that
public-interest lawyers represent interests that would not otherwise be represented in the legal system.
Though different, the two criteria are connected, because most lawyers would not take on pro bono
cases from clients who can afford paid counsel, even if it were economically feasible to do so. Thus,
cases that meet the first criterion (the lawyer would like to take the case pro bono) will typically meet
the second criterion as well (the client would not otherwise be represented in the legal system). These
criteria, rough as they are, avoid begging political questions. They include public interest law on the
right as well as the left, and they include lawyers delivering routine legal services to low income
clients-my principal focus in this Essay-as well as lawyers representing causes. The second criterion
does rule out self-styled "public interest" organizations that are really front groups for well-funded
corporate interests that think it bad public relations to operate under their own flag. Some might see this
structure as an anticonservative bias built into the definition. But I think not: calling front groups for
well-represented parties "public-interest lawyers" simply eliminates the basic functional difference
between public-interest lawyers and lawyers for paying clients.

My use of the word "progressive" is also minimal and close to what has become common usage.
Over time, the word has lost its connection with its root, "progress," just as its antonym,
"conservative," no longer possesses much connection with "conserve." Just as today "conservative"
means little more than right-of-center, "progressive" means left-of-center, or, more specifically,
something like "socially and economically egalitarian in domestic affairs, and cosmopolitan in
international affairs." It is not easy to characterize progressives politically: in some instances, they are
statists who favor government regulation, while in others they oppose the state. Likewise, in some cases
they strongly favor democracies, while in others they uphold minority rights against the will of
majorities.

A natural question arising from these definitions is what makes legal services for low-income
clients "progressive"? After all, many lawyers who would never consider themselves left-of-center take
on pro bono cases; and many pro bono cases have nothing to do with egalitarian or cosmopolitan
causes. They have to do with relatively apolitical legal issues, such as helping poor people navigate
hidebound municipal bureaucracies. One simple answer to the question of why low-income legal
services are progressive is, quite simply, that providing costly services to low-income clients for free is
in itself egalitarian. A more subtle answer is that poor people move in a legal landscape dominated by
public bureaucracies, absentee slumlords, ruthless creditors, policing at its nastiest, incarcerated
breadwinners, and consumer rip-offs. More abstractly, they move in a legal landscape in which rules
are designed less to protect them than to protect nonpoor society against people like them. For that
reason, even routine advocacy for poor clients often requires working against the grain of the law as it
stands, to the discomfiture of the powerful.

2. 1 recall reading this anecdote about Johnson some years ago, but I have been unable to locate
the source. Any reader so inclined may treat the story as apocryphal.
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recanted) that he had paid Black ministers to sit on their hands rather than
telling their flocks to vote in the 1992 New Jersey gubernatorial race. 3 Just
as tactics like these are dirty politics, this Essay argues that taking out your
adversary's lawyers is dirty law.

To understand the issues properly, some background on what is some-
times called the "access to justice" problem in the United States is helpful.
Law is a $100 billion per year industry.4 Of that $100 billion, however, less
than $1 billion is dedicated to delivering legal services to low-income
Americans.' Put in terms of people rather than dollars, there is about one
lawyer for every 240 nonpoor Americans, but only one lawyer for every
9,000 Americans whose low income would qualify them for legal aid.6

Forty-five million Americans qualify for civil legal aid,7 and they are
served by a mere 4,000 legal-aid lawyers plus an estimated 1,000 to 2,000
additional poor people's lawyers.8 Although the myth persists that the very

3. See Jerry Gray, Rollins Says He Fabricated Payoff Tale to Irk Foes, N.Y. TIMES, Nov. 20,
1993, at Al.

4. STATISTICAL ABSTRACT OF THE UNITED STATES: 1999, No. 1270 (U.S. Census Bureau
2000), available at http://www.census.gov/prod/99pubs/99statab/sec27.pdf.

5. The $1 billion figure may overestimate the amount given to support low-income Americans. I
arrived at this figure by adding together all the major providers of such services. The LSC provides
$330 million, of which $310 million is dedicated to client representation. See LSC website, at
http://www.lsc.gov/press/02a.htm. According to the American Bar Association's Project to Expand
Resources for Legal Services ("PERLS"), state IOLTA programs provided an additional $125 million
in 2001. PERLS reports that in 2001, legal services obtained $363,979,400 from the following
sources: court fees and fines ($36,799,000); state appropriations ($66,436,000); other non-LSC public
funds ($135,175,500); lawyer fund drives ($22,225,000); attorney-registration fees ($1,441,000); bar
funds ($9,401,700); bar dues add-ons and check-offs ($772,000); cy pres funds ($1,297,500);
foundation and corporate grants ($39,314,200); and miscellaneous contributions (mostly United Way
and Skadden and NAPIL fellowships) ($51,118,000). See PERLS: A Chart of Significant Fundraising
Activities for Legal Services, at http:/www.abanet.org/legalservices/sclaid/sclaid_body.html (last
visited Oct. 5, 2002) [hereinafter PERLS]. The computations are my own, based on data provided on
this website. The total is roughly $800 million.

6. This estimate refers to civil, not criminal, lawyers.
7. In 1999, 32,258,000 out of a total population of 273,493,000 Americans lived beneath the

poverty line. See U.S. Census Bureau: Poverty 1999, available at http://www.census.gov/hhes/
poverty/poverty99/pv99estl.html (last modified Aug. 22, 2002). However, the cutoff for representation
by a legal-services lawyer is set at 125% of the poverty line, and this brings the eligible-client pool to
an estimated 44.5 million. See LEGAL SERVS. CORP., SERVING THE LEGAL NEEDS OF Low-INCOME

AMERICANS 13 (Apr. 2000), at http://www.lsc.gov/pressr/EXSUM.pdf. According to the February 23,
2002 testimony of the LSC president before the Committee of the Judiciary, the number of people that
can be served by the LSC is forty-three million. See John Erlenborn, Statement of the Legal Services
Corporation (Feb. 23, 2002), available at http://www.lsc.gov/pressr/prtest.htm. The current economic
downturn is very likely to have boosted the number, perhaps to the fifty million that then-LSC
President Alexander D. Forger estimated in 1994. See James Podgers, Chasing the Ideal, 80 A.B.A.J.
56, 57 (Aug. 1994).

8. There are no wholly reliable estimates of the number of public-interest civil lawyers in the
United States. Informed sources put the number between 5,000 and 6,000; that is, 4,000 LSC-funded
lawyers plus between 1,000 and 2,000 non-LSC recipients. Marc Galanter extrapolates from older
figures and places the number at 6,000. See Marc Galanter, "Old and in the Way": The Coming
Demographic Transformation of the Legal Profession and Its Implications for the Provision of Legal
Services, 1999 Wis. L. REV. 1081, 1103 n.55 (1999). David Vladeck, however, believes that Galanter's
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rich and the very poor have no trouble getting lawyers (because the rich
have money and the poor qualify for legal aid), and that only the middle
class is squeezed, these numbers reveal the true scarcity of lawyers and
services available to low-income people. In very real effect, low-income
Americans are denied access to justice.9 The reason is simple: one lawyer

assumption that the public-interest bar has grown proportionately to the bar as a whole is excessively
optimistic. See David C. Vladeck, Hard Choices: Thoughts for New Lawyers, 10 KAN. J.L. & PuB.
POL'Y 351, 352 n.7 (2001). 1 am inclined to agree with Vladeck, if for no other reason than that the
fraction of the total national expenditure on legal services devoted to poor people's lawyers decreased
50% between 1982 and 1997. See Galanter, supra, at 1104. It seems unlikely that this phenomenon has
permitted the public-interest sector of the bar to grow as rapidly as the rest. In addition to legal-services
lawyers, there are a few hundred public-interest lawyers working for causes across the political
spectrum, from gay rights to the rights of Christian home-school students, from consumer protection to
business deregulation, from nailing the Ku Klux Klan to nailing Bill Clinton.

9. Critics will argue that access to justice is a concept with no real meaning because the level of
access to lawyers that justice requires is impossible to specify. Does access mean every nonfrivolous
litigable case should have a lawyer funded by the government? Such a notion raises two problems.
First, it implies a higher level of access than even the wealthiest purchasers of legal services enjoy.
Even wealthy clients have limited budgets and must pick and choose which cases to litigate. Second,
the concept of a "litigable case" is inherently indeterminate. The point at which a dispute breaks
through from the informal to the formal legal system depends in part on the cost of legal services; no
dispute is intrinsically litigable or not. If lawyers were cost-free, then perhaps even extremely trivial
disputes would migrate into the formal system. This hardly seems like a desirable state of affairs.
Increasing the supply of free lawyers would undoubtedly drive up demand, so "ace 'ss to justice"
becomes a receding target.

Perhaps "access" ideally entails that every cost-beneficial case should have a lawyer. Here, too, the
concept is indeterminate: whether a case is cost beneficial depends on how expensive a lawyer is.
Maybe a better approach is that every case that would be cost beneficial for a litigant to bring if the
lawyer were charging normal market rates should have a lawyer. But this neglects the possibility that
although the litigation is cost beneficial to the plaintiff, the total social costs of providing formal justice
outweigh the benefit. Alternatively, access to justice could be defined in terms of access for any matter
that concerns a significant interest of the litigant. This, however, seems too restrictive: surely, poor
people should be able to use the formal system to redress grievances even if they do not involve major
rights violations.

The definitional questions become even more vexing once we realize that lawyers can be useful for
many law-related problems that do not involve litigation. A great many poor person's problems can be
solved by a legally knowledgeable, articulate person making a few phone calls. But if the criterion of
access means that everyone can obtain legal services whenever the services would be useful, we
confront the fact that a good lawyer is an extremely useful person: a good lawyer is shrewd, adept at
navigating the waters of institutional life, and prudent. Most of us could use one almost all the time,
and this ideal of full access raises the nightmarish vision of everyone with their own personal general
counsel accompanying them through daily life.

The conclusion of these arguments is that the ideal of access to justice-embodied most famously
in the motto "Equal Justice Under Law" emblazoned on the Supreme Court building-threatens to land
us on unacceptable slippery slopes under even the most plausible interpretations. But it is possible to
cut those Gordian knots. Even if precise specification of equal justice under law eludes us, we know
what equal justice is not. Creating legal institutions that can be navigated only by people with lawyers
violates any meaningful interpretation of "equal justice under law" if large segments of the population
cannot obtain a lawyer. Because lawyers are expensive, market-based distribution of legal services
would exclude at least forty million people from access to legal institutions, and it follows that market-
based distribution of legal services violates the equal-access ideal. See DAVID LUBAN, LAWYERS AND

JUSTICE: AN ETHICAL STUDY 243-66 (1988). Our current system of subsidized legal services for the
poor, however, is nearly indistinguishable from market-based distribution: it leaves 95 percent of poor
people's legal needs unaddressed. See infra note 10 and accompanying text. Whatever the definition of
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per 9,000 clients. To put in perspective what, those numbers mean, the
American Bar Association's Comprehensive Legal Needs Study found that
every year about half of low-income people face legal needs-that is,
"situations, events, or difficulties any member of the household faced...
that raised legal issues."' That amounts to 4,500 cases a year for each law-
yer-90 a week, 18 a day. Obviously, no lawyer can handle a caseload that
large. Even supposing that a lawyer could handle one case a day-itself an
incredible assumption-the result would be that 95% of low-income peo-
ple's legal needs remain unaddressed.

The central fact, then, is the egregious scarcity of public-interest law-
yers. Five thousand lawyers for 45 million clients-one lawyer per 9,000
low-income people. That is the problem of access to justice. Although
many readers will feel intuitively that targeting the already minuscule
population of public-interest lawyers is wrong, the first Part of this Essay
will set out a philosophical lens through which to view the problem. I ar-
gue that "taking out the adversary"--targeting advocates for the other side
rather than arguing against them on the merits-robs the adversary system
of its strongest claim to legitimacy. The second Part of this Essay turns to
examples of targeting progressive public-interest lawyers by attacking the
LSC, state IOLTA programs, law school clinics, and civil rights attorneys'
fees.

I
AUDI ALTERAM PARTEM AND THE ADVERSARY SYSTEM

In his recent book Justice Is Conflict, the distinguished philosopher
Stuart Hampshire sets out an argument that conflict is a component of jus-
tice, not an obstacle to achieving it." Hampshire's starting point is the fa-
miliar Platonic idea that justice within the city mirrors justice within the
soul. For Plato, justice in both the city and the soul consists of harmonizing
conflicting desires under the supervision of reason.'2 Hampshire proposes
to turn this Platonic picture upside down. While Hampshire agrees that the
soul and society mirror one another, he rejects both the supremacy of rea-
son and the demand for harmony. Instead, he insists that conflict is
"unavoidable and desirable" in both society and the soul.'3 According to

access to justice turns out to be, we are nowhere near it. And so any cutback or restriction in legal
services from the little we do now represents a step in the wrong direction.

10. AM. BAR Assoc., LEGAL NEEDS AND CIVIL JUSTICE: A SURVEY OF AMERICANS, MAJOR

FINDINGS FROM THE COMPREHENSIVE LEGAL NEEDS STUDY 2 (1994).
11. See STUART HAMPSHIRE, JUSTICE IS CONFLICT 37 (2000).
12. PLATO, THE REPUBLIC *368c-369a (analogizing justice within the city to justice within the

soul); id. at *434d-441e (arguing that both city and soul are divided into three parts: the rational, the
spirited, and the desiring; and that justice requires the rational part to rule the other two parts); id. at
*443c-e (concluding that justice consists of harmonizing the three parts of the soul, like three musical
notes in a chord).

13. HAMPSHIRE, supra note 11, at 37.

2003]
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Hampshire, human values arise not from the intellect (in which case every-
one's values might converge) but from memory and imagination. These are
primordial forces, and they are idiosyncratic to the core. 14

As a result, conceptions of the good are irreducibly diverse, and ideals
are "polymorphous."' 5 Conflict flows from human plurality, and ultimately
from human imagination. We might say that conflict is imagination's trace
in the world. Human plurality implies the hopelessness of the philosophical
quest to deduce some master principle of substantive justice. All such de-
ductions are circular, because people will never agree on starting points. In
place of substantive justice, Hampshire therefore offers a principle of bare-
minimum procedural justice, "the single prescription audi alteram partem
('hear the other side')."' 6 Hampshire titles this maxim the "principle of
adversary argument,"' 7 and the label is an apt one. The common-law
maxim audi alteram partem has long been recognized as a fundamental
principle of adversary adjudication, reflecting the common lawyer's deep
suspicion of ex parte decision making. The maxim originated as a principle
forbidding criminal conviction without hearing a defense-Black's Law
Dictionary paraphrases it "[n]o one should be condemned unheard"'8-but
today it has broadened beyond criminal law. As Justice Frankfurter wrote,

Audi alteram partem-hear the other side!-a demand made
insistently through the centuries, is now a command, spoken with
the voice of the Due Process Clause of the Fourteenth Amendment,
against state governments, and every branch of them-executive,
legislative, and judicial-whenever any individual, however lowly
and unfortunate, asserts a legal claim.'"

14. Hampshire argues for these views in detail in HAMPSHIRE, INNOCENCE AND EXPERIENCE 113-

34 (1989). According to Hampshire, "[t]he essence of humanity, in the sense of the principal salient
distinguishing characteristic, is precisely a perpetual openness to new ways of life, to new forms of
thought, to innovations in language and in social arrangements." Id. at 30. This capacity is what he
means by imagination. His basic argument about memory is this:

The peculiar intensity of learning to speak and to understand one's native language, and of a
very prolonged upbringing and dependency in a family, and the rituals attached to phases of
maturity, all together establish an identity and a pattern. A person's intentions for the future
conduct of her life often seem to her to be a development of the desires and aims which she
can trace back to influences in her childhood, making sense of a long tract of time: as if she
can see herself passing from preparation to a possession of powers and habits which at first
she did not know that she could possess.

Id. at 147. Hampshire reminds us how much of our inner life, the crucible in which our values are
formed, consists of fantasizing and reminiscing-imagination and memory. For most of us, I suspect,
fantasizing and reminiscing take up nearly all our waking life when we are not engaged in practical
activity. Hampshire's second point is that both fantasizing and reminiscing are strongly individual. Id.
at 114-15, 125-28. No two people's fantasies and memories are the same. The irreducible individuality
of these two basic value-forming mental activities is the source of moral diversity.

15. HAMPSHIRE, supra note 11, at 52.

16. Id. at8.
17. Id. at 8-9.
18. BLACK'S LAW DICTIONARY 1620 (7th ed. 1999).

19. Caritativo v. California, 357 U.S. 549, 558 (1958) (Frankfurter, J., dissenting).

[Vol. 91:209
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Properly understood, the principle of adversary argument requires more
than merely letting the other side say its piece before a closed-minded tri-
bunal that has already prejudged the matter. Even show trials do that. Audi
alteram partem requires actually listening to the other side in good faith,
even when the chance of changing the decision maker's mind is virtually
nil. Hearing the other side in good faith requires setting one's prejudices
aside, and that makes it a powerful, hard-to-live-up-to moral requirement,
even though it is "merely" procedural.

Hampshire aims to broaden the maxim's scope beyond law to politics,
and even to the inner deliberative process by which we make personal
choices. The reason lies in his insights that the principle of adversary ar-
gument gives proper scope to conflict, and that conflict is at once the
source and the consequence of pluralism. The Platonic ideal of reason sub-
ordinating unruly impulses to a single -principle must be abandoned be-
cause the world itself answers to Heraclitus's vision of eternal cosmic
conflict, not Plato's vision of an underlying reasoned harmony. All of na-
ture consists of "different units, struggling, wittingly or unwittingly, to
preserve their individual character and their distinctive qualities against the
encroachment and absorption of other self-assertive things in their
environment."2 Though Hampshire acknowledges that "[t]his is a
metaphysical vision, a speculation," it underlies his picture of everlasting
conflict in the soul and in society, a conflict that can never be eliminated,
only managed and made tolerable by practices of adversarial argument em-
bodied in fair procedures.2' Even individual rationality consists not in
"formal deductions and proofs," but rather "the habit of balanced adversary
thinking," that is, "mental processes which are modeled on the public
procedures."22 Faced, as we inevitably are, with choices among incompati-
ble possibilities that are valuable in different ways, choosing wisely re-
quires us to explore in our imaginations the claim each possibility makes
on us. That means welcoming a certain amount of inner turmoil. Only the
fanatic rejects alternatives without considering them. Fanatics avoid inner
turmoil, but they do it by avoiding inner give and take, the basic form of
practical reasoning. Hampshire's conclusion is a striking one: "We are
citizens who have a feeling for justice in public affairs because we have
faction-ridden souls torn between contrary impulses, and we are persons
who are normally in dispute with ourselves."23 The experience of inner
dispute is really where our feeling for procedural justice comes from. Hear-
ing the other side is as basic to practical reason as counting is to arithmetic.

20. HAMPSHIRE, supra note 11, at 38-39.
21. Id. at 39.
22. Id. at 14, 9.
23. Id. at 72.
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Hampshire's thesis seems to me a bolder one than John Rawls's em-
phasis on "the fact of pluralism," which both Rawls and Hampshire recog-
nize as fundamental to human life.24 To say that pluralism is a fact is not to
say that it is a desirable fact (after all, death too is a fact), and to anyone
who believes that moral and religious questions have one demonstrable
right answer, the fact of pluralism will seem like a regrettable reality that
one must work around. It would be better if all men and women accepted
the truth, although that will never happen. We settle for cacophony, but we
would prefer monophony. This view (I do not assert that Rawls holds it)25

seems fully consistent with the Platonic identification of the Good and the
True.

Hampshire's point is more radical. To say that justice is conflict im-
plies that conflict and pluralism are preferable to unanimity, because una-
nimity could be obtained only by suppressing or impoverishing memory
and imagination. On this view, pluralism is a human good as well as a
brute fact. If indeed pluralism follows from the individuality and idiosyn-
crasy of memory and imagination, and if indeed memory and imagination
are fundamental human goods, then conflict and cacophony, within and
outside us, are more desirable than their absence. And to the extent that

24. John Rawls, The Idea of an Overlapping Consensus, in COLLECTED PAPERS 424-25 (Samuel
Freeman ed., 1999). For Rawls, the fact of pluralism arises from people's belief in different
"comprehensive doctrines," Rawls's term for overall world views such as religions and philosophies.
John Rawls, The Domain of the Political and Overlapping Consensus, in COLLECTED PAPERS, supra, at
480-81. Rawls's use of the word "doctrine" is significant. A doctrine is a set of propositions, a credal
theory, a claim of the intellect. As such, the plurality of doctrines can seem like a failure of human
rationality. After all, if doctrines are inconsistent with one another, all but the true one are believed
wrongly. JOHN RAWLS, POLITICAL LIBERALISM 129 (1993) [hereinafter RAWLS, POLITICAL

LIBERALISM]. If Hampshire is right that values arise from the idiosyncratic powers of memory and
imagination, then it need not be the case that all doctrines or creeds but one are false.

25. Rawls himself denies that there is only one reasonable doctrine. See RAWLS, POLITICAL
LIBERALISM, supra note 24, at 58; John Rawls, The Idea of Public Reason Revisited, in COLLECTED

PAPERS, supra note 24, at 573. However, that is because he assigns a specialized meaning to
"reasonable." In Rawls's philosophy, to call a doctrine "reasonable" is very different from calling it
"true." See RAWLS, POLITICAL LIBERALISM, supra note 24, at xx, 94, 116; John Rawls, Kantian

Constructivism in Moral Theory, in COLLECTED PAPERS, supra note 24, at 355 [hereinafter Rawls,
Kantian Constructivism]. To call a doctrine "reasonable" means that it can form the basis for fair
cooperation among people, not that its truth claims can be defended by reasons. See Rawls, Kantian
Constructivism, supra, at 316. Rawls wishes to focus on the reasonableness rather than the truth of
doctrines because to rest politics on claims to truth will be politically divisive. See RAWLS, POLITICAL
LIBERALISM, supra note 24, at 129. However, to call comprehensive value-systems "doctrines" as
Rawls does makes it difficult to avoid the question of truth and falsity, as Rawls backhandedly
concedes when he acknowledges that reasonable comprehensive doctrines are partly exercises in
theoretical reason. See id. at 59. In this respect, Hampshire's grounding of value systems in memory
and imagination rather than in doctrine avoids the worry that pluralism results only from a failure of
human rationality. Rawls, too, understands that pluralism results because "the way we assess evidence
and weigh moral and political values is shaped by our total experience, our whole course of life up to
now; and our total experiences must always differ." Id. at 56-57. For Rawls, however, this fact counts
as one of the "burdens of judgment." Id. at 55-56. The choice of terminology is significant: where
Hampshire finds value in idiosyncracy, Rawls finds a "burden." Id.
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