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INTRODUCTION

There is good news and bad news for those interested in responding to the Supreme
Court's recent course of action in ways that would bring public policy back to where it
sat before the Court's decisions.' The good news is that the Court's decisions leave
open a significant number of routes to those public policy goals: The Court has said, in

I Copyright 2002 Mark Tushnet. All rights reserved.
* Carmack Waterhouse Professor of Constitutional Law, Georgetown University Law Center.
1. I refer to public policy, not constitutional law, because the only way to return

constitutional law back to some earlier point is to overrule the decisions that departed from the
prior ones, and I think it unprofitable to examine the prospects for such overrulings.
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effect, that Congress cannot get there by this route, but has not said that it cannot get
there at all. The bad news is that Congress will probably be unable to explore any of
the alternative routes.

There is good news and moderately bad news for those interested in pushing public
policy further in the direction the Court has moved. The good news is that, under the
right conditions, either Congress or the Court itself might be able to do so. The
moderately bad news is that there is no guarantee that those conditions will exist, and
some reason to think that they will not.

I ground the foregoing assertions on an analysis of the political institutions of our
current constitutional order, and on an understanding of the opportunities afforded to,
and the limitations placed on, the Supreme Court by any constitutional order, and
particularly by the current one.2 I begin in Part I by offering a description of the
Supreme Court's recent decisions as a less substantial repudiation of prior principles
than many think them to be, and as leaving Congress with the means to achieve a quite
substantial proportion of the policy goals it pursued in the statutes the Court
invalidated. Part II explains why Congress is unlikely to do so, in light of our apparent
commitment to divided government, and parties that are organized around distinctive
ideologies because of divided government. Part III turns to the prospect for continued
policy transformation, identifying the conditions under which either the political
branches or the Supreme Court could pursue that transformation, and suggesting that
those conditions are not highly likely to be realized. Part IV is a brief conclusion,
examining the implications of my argument for advocacy and scholarship.

I. THE SUPREME COURT, MODESTLY INTERPRETED

There is by now a large literature, some of it represented by and cited in other
articles in this Symposium, taking an alarmist view of the Supreme Court's recent
decisions.3 These decisions, the argument goes, foreshadow a repudiation of the
national commitment to national action to advance material well-being that occurred
during the New Deal and was extended thereafter, and the national commitment to
national action in support of racial and other forms of equality that occurred during the
Great Society and was extended thereafter.

I think it is helpful to distinguish two ways of interpreting the Court's decisions.
Taking the decisions as settled precedent, we can ask, "How narrowly could a Court
faithful to the precedents interpret them?" Alternatively, we can ask, "How broadly
might such a Court interpret them?" I have deliberately used different verb forms in
these questions. The alarmist interpretation tends to be predictive, as the word "might"

2. My analysis draws on arguments developed in more detail in MARK TUSHNET, THE NEW
CONSTITUTIONAL ORDER (forthcoming 2003). A few paragraphs in what follows are drawn
almost directly from that book.

3. Lynn A. Baker & Mitchell N. Berman, Getting off the Dole: Why the Court Should
Abandon Its Spending Doctrine and How a Too-Clever Congress Could Provoke It To Do So, 78
IND. L.J. 459 (2003); Robert C. Post & Reva B. Siegel, Protecting the Constitution from the
People: Juricentric Restrictions on Section 5 Power, 78 IND. L.J. 1 (2003); Judith Resnik,
Constricting Remedies: The Rehnquist Judiciary, Congress, and Federal Power, 78 IND. L.J.
223 (2003); Christopher H. Schroeder, Environmental Law, Congress, and the Court's New
Federalism Doctrine, 78 IND. L.J. 413 (2003).
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suggests, 4 while the interpretation I offer in this Part simply identifies a possibility,
without committing the interpreter to the separate judgment that the possibility will
probably be realized.

I assume that readers are familiar with the Court's decisions, and therefore, instead
of describing the decisions in detail, I simply outline the ways in which the decisions
can fairly be given limited readings. I examine the Court's actions in several areas: the
scope of national power generally, including the scope of the Commerce Clause and
Congress's power under Section 5 of the Fourteenth Amendment; state sovereignty
limitations on the exercise of national power when that power otherwise exists,
including rules of state immunity from liability and the anticommandeering principle;
and individual rights, including property rights and the right of expressive association.
In all these areas, the Court's decisions could be given expansive interpretations, but
need not be.

A. Federalism

The Court's federalism decisions fall into two broad categories: restrictions on the
scope of the power granted the national government in specific enumerations ofpower,
and state sovereign immunity limits that operate across all grants of power. In addition,
there are the nondecisions, the places where a Court bent on transforming national
power would have acted but has not, of which preemption and the spending power are
the primary examples.

1. Limits on Enumerated Powers

The modest view of the Court's decisions on the scope of the commerce power is
this: Congress may not justify regulating an activity by showing that, taken in the
aggregate, the activity has substantial effects on the national economy, unless the
activity itself can fairly be characterized as economic in nature.5 The Court has not
limited Congress's power to regulate activities that cross state lines (even if the
activities cannot be fairly characterized as economic in nature) by "regulat[ing] the use
of the channels of interstate commerce.",6 An enormous swathe of serious national
policy falls within these two rules. In particular, the entire regulatory apparatus
associated with the New Deal, and most of the regulations associated with the Great
Society, deal with activities that are straightforwardly economic in nature. For
example, some applications of the Endangered Species Act might be unconstitutional
under the Court's decisions, but nearly all of the central forms of environmental
regulation are unaffected by those decisions.7

The Court has also held that Congress cannot "enforce" constitutional rights that the

4. For a discussion of the predictive aspect of the alarmist interpretation, see infra Part II.
5. United States v. Lopez, 514 U.S. 549, 559-61 (1995).
6. Id. at 558.
7. See Maya R. Moiseyev, Solid Waste Agency of Northern Cook County v. U.S. Army

Corps of Engineers: The Clean Water Act Bypasses a Commerce Clause Challenge, But Can the
Endangered Species Act?, 7 HASTNGS W.-Nw. J. ENVTL. L. & POL'Y 191 (Winter 2001) and
Robert H. Bork, Locating the Boundaries: The Scope of Congress's Power to Regulate
Commerce, 25 HARV. J.L. & PUB. POL'Y 849, 888-90 (2002).
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Court itself would not recognize, although congressional enforcement mechanisms can
go somewhat beyond what the Court would do if those mechanisms were congruent
with and proportional to the scope of the constitutional violations! This is a more
serious limitation on achieving public policy goals than the Commerce Clause rule is.9

Yet, as the Civil Rights Act of 1964 shows, a great deal of the activity that advocates
of constitutional rights care about-discrimination in employment, for example-can
fairly be characterized as economic in nature, and therefore within Congress's power
to regulate interstate commerce, even if not within Congress's power to enforce the
Fourteenth Amendment. One specific area in which national policy is vulnerable is
statutory prohibition of state policies that have an unintended but disparate adverse
impact on protected classes, including racial minorities, women, and the disabled, in
connection with government activities that cannot be fairly characterized as economic
in nature, such as the operation of polling places and courthouses. Beyond that,
however, it remains possible for those who hold expansive visions of what the
Constitution truly requires can accomplish much of what they seek, albeit by invoking
Congress's power to regulate interstate commerce or some other congressional power
instead of Congress's power to enforce the Fourteenth Amendment.

2. State Sovereignty Limitations

The modest view of the Court's state sovereign immunity decisions is this: The
decisions limit the remedies available when a state government violates national
policy, but they do not relieve state governments of their substantive obligations under
national statutes, which can be enforced by other means.' 0 Private individuals may not
be able to sue the state government itself for damages or injunctions requiring the
government to comply with national law, but the national government can. I I Even
more important, private individuals can sue the individuals charged with implementing
state law in a manner said to be inconsistent with national law, seeking an injunction
directing them to comply with national law. 12 The ability to enforce the law
prospectively is as strong as it has ever been.' 3 Limited resources for enforcement by
the national government mean that the Court's decisions undoubtedly do reduce the
effectiveness of formal enforcement mechanisms, by allowing state governments to
forego complying with national law until they are directed to do so. Yet in many
instances, state governments face substantial political pressure to comply with national
law: With respect to employment, for example, state employees often have unions with

8. United States v. Morrison, 529 U.S. 598, 614 (2000); and Kimel v. Fla. Bd. of Regents,
528 U.S. 62, 80-81 (2000).

9. It also carries with it a certain amount of ideological freight, affirming a strong version of
judicial supremacy and making it more difficult for advocates of expansive notions of civil rights
to obtain national policy predicated on their articulation of civil rights, even if they can obtain
the substance of their desired policies by using some other enumerated power.

10. Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 376 (2001) (Kennedy, J.,
concurring).

11. Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 71 n.14 (1996).
12.Id.
13. Cf Verizon Md., Inc. v. Pub. Serv. Comm'n of Md., 122 S.Ct. 1753, 1760-61 (2002)

(applying without questioning Exparte Young, 209 U.S. 123 (1908)).
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substantial political power, and in other contexts such as nondiscrimination in
providing access to public facilities, locally organized interest groups can place
pressure on state governments to comply with the national laws that the national
counterparts of the local groups have helped enact.

To assess the overall impact of the modern Court's decisions, consider a state
government that simply does not want to pay federally prescribed wages, or that does
not want to accommodate its disabled employees. It can pretty much guarantee itself a
free ride for a while, although it may face adverse political consequences from
mobilized unions or interest groups. The United States might sue on the employees'
behalf and recover the lost wages, but the national government devotes relatively few
resources to this type of enforcement action. Eventually, though, the state is going to
have to comply with national law, because eventually an employee is going to get an
injunction against the state's unlawful conduct.' 4 The Court's sovereign immunity
decisions undoubtedly reduce the incentives states have to comply with national law,
and the decisions eliminate some remedies that Congress thought important in securing
state compliance. Even so, the reduction in incentives does not ultimately undermine
the national government's ability to enforce its law, even in the federal courts, against
recalcitrant states.

The second state sovereignty limitation the Court has imposed is the
anticommandeering principle. That principle applies to a practice that, as the Court
accurately said, was quite recent and limited in scope. The principle's contours are
unclear precisely because there are so few cases invoking it. There are indications that
the principle does not apply when the state is regulated along with private actors.15 If
so, it would be limited to regulations that affect the states solely in their sovereign
capacities. And, although the Court clearly does not accept the view that the political
process is sufficient in itself to protect states from such regulations, nonetheless it
remains true that the political process places substantial limits on the ability of
Congress to commandeer state authorities in the sense the Court has given the
anticommandeering principle.

3. The Court's Failures to Act: Preemption and the Spending Power

As I have argued elsewhere, the anticommandeering principle could be invoked to
place substantial limits on Congress's power to preempt state law.' 6 At least, one might
think that the federalism concerns animating the Court's decisions on the scope of
national power and on state sovereignty might induce the Court to find preemption
only rarely. Yet, this seems not to be the case. Nearly every preemption case the Court

14. The Court might hold that the remedies provided by the general wage-and-hour law were
intended to preclude reliance on Exparte Young suits to enforce that law. Cf. Luder v. Endicott,
253 F.3d 1020 (7th Cir. 2001) (asserting, in a suit "under the Fair Labor Standards Act," that
employees did not fit within the Ex parte Young doctrine). Such a holding would not bar
Congress from making it clear that the Ex parte Young technique was in fact available for
enforcement of the wage-and-hour laws.

15. Reno v. Condon, 528 U.S. 141, 151 (2000) (noting that the challenged statute was
"generally applicable").

16. Mark Tushnet, Federalism and International Human Rights in the New Constitutional
Order, 47 WAYNE L. REv. 841 (2001).
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has decided recently nods in the direction of an asserted presumption against
preemption, but finds preemption anyway.' 7 The cynic would observe that the cases
typically involve efforts by litigants to invoke state law to impose greater obligations
on corporations than federal law imposes, and that the Court's decisions show that
when push comes to shove, the Court prefers corporations to states. A Court seriously
committed to a revolution in federalism would have done more in the area of
preemption than the present Court has.

Perhaps more important, the Court has not yet imposed limits on Congress's power
to impose conditions on federal funds.18 Indeed, in the first anticommandeering case,
the Court specifically observed that Congress could induce state compliance with
federal regulation by offering the states money on condition that they do what
Congress wanted, even to the extent of getting the states to do what Congress tried to
commandeer them to do.' 9 Using the spending power to induce compliance requires
that Congress expend money, of course, but sometimes-perhaps often-Congress
would appropriate the money anyway. The Court has not yet begun to examine limits
on the conditional spending power, and one can imagine that the Court would find
some extreme invocations of that power unconstitutional. But, as with the commerce
power, the modest view outlined in this Part would suggest that core applications of
the conditional spending power would remain untouched by whatever doctrine the
Court does develop.

4. Conclusion

Professor Edward Rubin has termed the modem Court's vision "puppy federalism":
"[L]ike puppy love, it looks somewhat authentic but does not reflect the intense desires
that give the real thing its inherent meaning., 20 That may be a bit overstated, but
Professor Rubin's observation is consistent with, and is supported by, the modest
interpretation of the Court's decisions. The Justices in the Court's majority know what
an unconstitutional statute is when they see one, but they have not offered a larger
theory to explain why one statute is constitutional and another is not. Justice Kennedy
came as close as anyone in his opinion concurring in the Court's term limits decision.21

The Constitution's framers, Justice Kennedy said, "split the atom of sovereignty,"
assigning some tasks to sovereign states and some to the sovereign nation.22 But, a
metaphor is not a theory.

17. See e.g., Egelhoff v. Egelhoffex rel. Breiner, 532 U.S. 141 (2001).
18. Pierce County v. Guillen, 123 S.Ct. 720 (2003), avoided deciding whether a federal

statute was outside Congress's power under the Spending Clause, by finding the statute
constitutional as an exercise of the power to regulate interstate commerce. Id. at 732 n. 9.

19. New York v. United States, 505 U.S. 144, 167 (1992) (discussing Congress's conditional
spending power).

20. Edward L. Rubin, Puppy Federalism and the Blessings ofAmerica, 574 ANNALs 37, 38
(2001).

21. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (Kennedy, J., concurring).
22. Id. at 838.
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