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"SHUT UP HE EXPLAINED"

Mark Tushnet"

According to Robert Bennett, judicial review should generate a sense
of difficulty, but not because it is, in Alexander Bickel's famous characteri-
zation, counter-majoritarian.1 To be counter-majoritarian, judicial review
would need to stand against a majoritarian system in the other branches.
But, as Bennett cogently argues, the nonjudicial branches are not well-
described as majoritarian. Rather, they are conversational, in the sense
Bennett outlines. Still, Bennett argues, judicial review in its contemporary
form is counter-conversational, despite some attempts at what Bennett calls
"conversational outreach by the courts."3 The counter-conversational na-
ture of contemporary judicial review cannot be eliminated, according to
Bennett, without substantial revision in the prevailing understanding that
the Constitution (and statutes) are to be interpreted by the courts. Ordinary
interpretation is, in Bennett's view, counter-conversational as well, because
it terminates, or at least substantially transforms, an ongoing conversation
about the Constitution's meaning or the meaning of statutes expressing the
political branches' views on public policy.4

Bennett presents his argument with his usual insight. He is, however, a
bit too delicate in his presentation. The contemporary Supreme Court is not
simply counter-conversational. 5 Rather, the Court's self-understanding
leads it to authoritarian efforts to shut off conversation by disparaging those
who refuse to shut up after the Court has spoken.6  Bennett locates the
counter-conversational difficulty in the concrete consequences of judicial

RING LARDNER, The Young Inmigrunts, in THE RING LARDNEM READER 411,426 (Maxwell Ge-
ismar ed., 1963) ("Are you lost daddy I asked tenderly? Shut up he explained.").

.. Carmack Waterhouse Professor of Constitutional Law, Georgetovn University Law Center. I
would like to thank Frank Michelman for comments and for directing me to some of his writings that I
had overlooked.

See Robert W. Bennett, Counter-Conversationalism and the Sense of Difflcult), 95 NW. U. L

REv. 845 (2001); see also Editor's Note, 95 NwV. U. L. REV. 843 (2001) (providing a brief introduction
to the Northwestern University Law Review Spring 2001 Symposium exploring the counter-majoritarian
difficulty).

2 See id. at 847-52, 854-71.
3 See id. at 880-88.
4 Id. at 852-53, 871-80.
5 I refer to the contemporary Supreme Court in the belief that the Court did not always hold the self-

understanding it now has, and in the hope that it might some day hold a different self.understanding.
6 1 draw the term "authoritarian" from Robin L. West, 7The Authoritarian Impulse in Constitutional

Law, 42 U. MIAMI L. REV. 531 (1988).
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review. In contrast, I suggest that the difficulty is at least exacerbated by
the contemporary Court's rhetoric.

Part I of this Commentary examines the conversational model of poli-
tics. I argue that the virtues Bennett finds in the conversational model exist
only when, and to the extent that, participants in civil and political society
can engage in undominated conversation. The requirement that conversa-
tion be undominated generates a substantial set of social prerequisites,
mostly dealing with equality. And yet, determining what social arrange-
ments actually satisfy those prerequisites is itself a matter of constitutional
controversy. Resolving such controversies through politics is no solution,
because the political arena is where we seek to ensure that nondomination
prevails in civil society, and, in turn, to ensure that nondomination prevails
in political society.

The courts might seem a promising alternative. Part II of this Com-
mentary examines the contemporary Supreme Court's participation in our
constitutional conversations. After noting the ways in which the Court
might be seen as a voice in the wilderness, speaking to no one but itself, I
raise questions about the need for judicial participation in a conversation
structured by the Constitution. Part II concludes with a more extended dis-
cussion of the contemporary Supreme Court as an institution that seeks to
dominate its conversational partners. Resolving the controversies over
what constitutes an appropriate condition of nondomination through the
courts would require that the Court itself renounce the authoritarianism it
has lately exhibited. My own view is that American constitutionalism has
developed to the point where such a renunciation is extremely unlikely. But
one can always hope.

I. THE POSSIBILITY OF UNDOMINATED CONVERSATION

According to Bennett, one advantage of a conversational model of con-
stitutional adjudication is that conversations give those who lose out in a par-
ticular dispute a stake in the ongoing operation of society.7 As I argue in Part
II, some forms of conversation may produce alienation rather than solidarity.
A conversation with a bully is unlikely to enhance the partner's identification
with a community in which the bully and the partner participate. Indeed, a
conversation with a bully is hardly a conversation at all.

The problem of conversational domination is larger than this, however.
The democratic advantages Bennett sees in a conversational model of con-
stitutional adjudication can be obtained only when the conversational par-
ticipants are undominated, not only within the process of constitutional
adjudication, but in the domain of civil society where they develop the
views they bring into these constitutional conversations. Bennett describes
and criticizes a "vote-centered" model of democracy, but not democracy it-

7 Bennett, supra note 1, at 875.

HeinOnline -- 95 Nw. U. L. Rev. 908 2000-2001



"Shut Up He Erplained"

self.8 Yet, democracy presupposes that people are free and equal. Satisfy-
ing that presupposition, in turn, requires the existence of certain institu-
tional arrangements. 9 Conversational outreach will have limited value if
those whom the Court invites to participate in conversation are constrained
in what they can say. Identifying the conditions of undominated conversa-
tion leads to additional difficulties for Bennett's model of constitutional ad-
judication.

The German political theorist JOirgen Habermas has developed what is
probably the most developed account of political life on a conversational
model.' Habermas's aim is a society in which undominated conversa-
tions-that is, conversations that reflect the basic normative presupposition
that all people are created equal-can occur. The most important feature of
Habermas's model is a set of rather thick prerequisites to any social system
in which true conversations aimed at reaching a normatively justified politi-
cal agreement can occur. The precise content of that set of prerequisites is
unimportant for present purposes. For heuristic purposes, we can think of
the model as requiring that every member of society have sufficient mate-
rial resources to be reasonably independent of others with respect to obtain-
ing the necessities for a minimally decent life and that every member of
society have sufficient education to be able to participate on reasonably
equal terms in conversations about matters of political concern.

Frank Michelman has explored the problems associated with embed-
ding a conversational model of judicial review in a conversational model of
politics generally." The basic idea is simple. Some conversations deal
with adopting appropriate policies on such things as public assistance and
provision of medical care. When do people have reasons for affiliating
themselves with the social order that produces policies on those matters
even if they disagree with the policies chosen? When the conditions for
undominated conversation are satisfied, because those conditions ensure
that even the losers have been treated respectfully and as equals.

The problems arise when the policies at issue implicate the conditions
for undominated conversation. The best we can do in advance is identify

8 Those who are dominated in civil society may gain a sense of a stake in society by participating in

conversations about govemment, but the denocralic pedigree of the stake they have can surely be ques-
tioned. At this point, Professor Bennett's claim that he is interested in describing the American constitu-
tional system, not prescribing a normative position, becomes quite important. For myself, I doubt that

one could fully account for the sense of a difficulty absent some normative position. In addition, the
U.S. constitutional system's deviations from a vote-centered model of democracy can be, and in my
view should be, justified as derived from various (sometimes contestable) democratic premises. If that
is so, Professor Bennett does not criticize democracy as such.

9 Jirgen Habermas refers in this connection to the "co-originality of civic and private autonomy."
JORGEN HABERMAS, BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO A DIsCOURSE TItEORY OF LAW
AND DEMOCRACY 127 OVilliam Rehg trans., 1996).

10 See generally id.
1 See FRANK I. MICHELMAN, BRENNAN AND DEtOCRACY 3-62 (1999).

95:907 (2001)
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such conditions in a rather abstract way: a "reasonably adequate" educa-
tion, "basic minimum" material well-being, and the like.' 2 However, our
public policies on those matters will inevitably have a far more concrete
content. For example, our discussions of education policy may require us
to decide which form of bilingual education best satisfies the abstract re-
quirement of reasonable adequacy. 3 Suppose that the outcome of the pol-
icy debate on education is that we adopt an English language immersion
program. Now, the losers lack reasons to affiliate themselves with the out-
come. They will conclude that the particular policy makes it impossible to
have undominated conversations, because, in their view, only some other
policy would produce an education system compatible with the precondi-
tions for undominated conversation.

Pretty clearly, there can be no substantive solution to this problem, be-
cause the problem reproduces itself at every higher level to which one
might try to move. Michelman and Habermas both suggest an institutional
solution consistent with their conversational commitments. We need to ask,
they say, what sort of institution is most likely to make undominated con-
versations about the conditions for undominated conversation to take place
within that institution.

Bennett offers an answer much like Michelman's. According to
Michelman, the most promising setting for such conversations is one in
which the decision maker is constantly exposed "to the full blast of the sun-
dry opinions on the question of the rightness of one or another interpreta-
tion, freely and uninhibitedly produced by assorted members of society
listening to what the others have to say out of their diverse life histories,
current situations, and perceptions of interest and need."'14  The Court's
mechanisms of conversational outreach, discussed by Bennett, are ways of
maximizing the Court's exposure to that full blast.

Michelman's formulation may be conceptually inadequate, 5 but it
does point us in the right direction. Recall that what is at issue is precisely
whether the opinions to which the Court is exposed are the product of
"free" and "uninhibited" decisions, deliberations, or choices. We are never

12 For a cogent formulation, see Frank Michelman, How Can the People Ever Make the Laws? A

Critique ofDeliberative Democracy, in DELIBERATIVE DEMOCRACY: ESSAYS ON REASON AND POLITICS
145, 163-64 (James Bohman & William Rehg eds., 1997) (describing contestable claims about which
policies will achieve the desired goals).

13 Michelman repeatedly uses the examples of campaign finance and anti-pomography legislation
for his expository purposes, but the structure of the argument is the same as that presented here.

14 MICHELMAN, supra note 11, at 59.
15 As Michelman acknowledges elsewhere, this and related formulations presuppose that "[i]ndividuals

are regarded as ideally and primordially free and equal." Frank I. Michelman, Human Rights and the Liits
of Constitutional Theory, 13 RATIO JuRIs 63, 74 (2000) [hereinafter Michelman, Human Rights]; see also
Michelman, supra note 12, at 162-65 (describing the "regress problem"). But, ofcourse, what is at issue is
whether individuals located in real societies are in/act free and equal, according to standards that are them-
selves in dispute.

910
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