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TORTIOUS TOXICS 

LISA HEINZERLING· & CAMERON POWERS HOFFMANt 

In this Article we offer one small idea with potentially large 
implications. We propose the recognition arid development of a special 
tort for toxic expos:ures, where the exposures have not yet led to a physical 
illness such as cancer. We argue, in brief, that this new tort would, in one 
simple step, accomplish three things: it would address many of the 
problems with the courts' current handlmg of toxic torts; it would 
consolidate the many ovedappingcauses of action' now pressed in toxic 
tort cases into one single claim; and it would give expression to the real 
injury motivating these cases-a dignitary and autonomy-based harm, not 
a physical one. 

In Part I, we briefly canvass the familiar problems with the courts' 
current approaches to handling toxic tort cases. These problems range 
from the difficulty of showing causation to the courts' hostility to 
acknowledging emotional harm as an mjury cognizable in tort. The 
problems also stem from the overlapping and, duplicative nature of many 
toxic tort claims. The profusion of different legal claims arising from the 
same basic kinds of factual settings~laims based on harm to quality of 
life, emotional distress, enhanced risk, medical monitoring, post-traumatic 
stress disorder, damage to property values and others~alls to mind 
weeds growing chaotically in a vacant lot. But, we will suggest, all of 
these claims are bound by a common theme; they all grow ,out of the dread 
that follows substantial exposures to toxic substances. 

In' Part II, we discuss the extensive psychological and sociological 
literature on the special nature of the dread associated with exposure to 
toxic substances. As we will explain, risk 'itself can corrode communities' 
and individuals' sense of security and autonomy, regardless of whether 
anyone dies or falls physically ill. The sociologist K~ Erikson uses the 
term "chronic disaster" to refer to the cumulative, 'insidious, gradual harm 
that is characteristic of prolonged exposure to hazardous substances.! 
Cognitive psychologists, too, as we shall see, have noticed that people 

• Professor of Law, Georgetown University Law Center. 
t Georgetown University Law Center, J.D. expected May 2003. 
I KAI ERIKSON, A NEW SPECIES OF TROUBLE: EXPLORATIONS IN DISASTER, TRAUMA, 

AND COMMUNITY 21 (1994). 
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reserve an uncommon dread for the kinds of circumstances that typically 
surround exposures to toxic substances. 

This Article thus has a second purpose in addition to proposing a 
new toxic tort: this purpose is to bring into the literature on torts relevant 
research from cognitive psychology and sociology. This psychological 
and sociological literature has been extremely important in contemporary 
academic discussions of environmental law.2 Remarkably, however, 
despite the obvious connections between the literature on dread and the 
human impulses that lead to toxic tort suits, so far other scholars have not 
brought the psychological and sociological literature to bear on the 
problem oftoxic torts. 

Part II takes a first cut at exploring the implications, for tort 
doctrine, of this psychological and sociological literature on risk. 
Throughout this section, we try to show what this literature reveals about 
what's wrong with current doctrine. Perhaps most obviously, this 
literature shows that the injuries from exposures to toxic substances--even 
in advance of any physical disease-are real and widespread. So 
widespread are they, in fact, that they might be said to comprise a kind of 
"syndrome," predictable and consistent in its manifestations. At the least, 
the reality and widespread nature of these injuries suggests that the off­
hand dismissal of such injury by some courts is based on ignorance rather 
than evidence. In addition, this literature suggests that the legal system's 
growing preoccupation with the numerical expression of risk misses the 
concerns underlying the legal claims based on toxic exposures. Finally, 
the emerging idea that fear of latent diseases is not recoverable in tort, but 
fear of acute near-misses is, is exactly backwards: it is precisely when we 
do not know we are safe that we have the most to fear. 

The Article ends, in Part III, on a positive note, with suggestions 
about the way tort doctrine should develop in order to take account of the 
non-legal literature on risk. The first suggestion is to decouple the notion 
of "risk" and risk-based harms from numerical probabilities of physical 
injuries, and to cease making recovery in tort dependent on a showing of a 
specific numerical probability of harm. The second suggestion is to 
recognize the real basis of the true toxic tort (that is, the tort that exists 
before physical injury has manifested itself). This tort is an autonomy­
and dignitary-based tort, not a tort based on physical injury. In this way, 
the tort's closest cousins are not negligence and strict liability, but instead 
battery, assault, and trespass. 

2 See, e.g., STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE: TOWARD EFFECTIVE RISK 

REGULATION (1993). 
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I. CURRENT LA W 

Persons exposed to toxic substances have brought a diverse array 
of legal claims, including claims based on emotional distress, post­
traumatic stress disorder, decreased quality of life, property damage, 
increased risk, fear, and medical monitoring. Yet, regardless of the 
specific rubric under which they actually bring their claims, plaintiffs 
bringing toxic exposure cases have consistently stumbled over several 
large obstacles to judicial relief, intrinsically tied to the nature of their 
injury. For example, if plaintiffs wait until they develop physical disease 
before they sue, they are faced with problems of muddled and convoluted 
chains of causation and long latency periods (which further complicate 
causation). 3 Yet if plaintiffs sue before they develop disease, they are 
faced with the courts' hostility to tort recovery for non-physical hanns. 
Moreover, if plaintiffs sue before they have developed physical disease, 
they may be barred by the single controversy rule from suing later, should 
they develop a disease;4 but if they wait to sue, they may find that the 
statute of limitations has passed. Toxic tort plaintiffs thus find themselves 
caught in a variety of Catch-22's. 

Our focus will be on the tort doctrines that have frustrated (or, 
more rarely, allowed) recovery for "exposure-only" plaintiffs-that is, 
plaintiffs who have not yet manifested a physical disease due to their 
exposure to toxic substances. Toxic exposure victims have brought suit 
under a wide variety of legal theories, with, as we shall see, decidedly 
mixed success. We briefly canvass the most common claims, and their 
judicial fates, here. 

Negligent infliction of mental distress. Early tort law categorically 
denied emotional distress recovery.s However, courts eventually began to 
allow recovery for emotional harms, but only where those hanns were 
parasitic to some more tangible, physical hann.6 This requirement 

3 See, e.g., Mark Seltzer, Personal Injury Hazardous Waste Litigation: A Proposal for 
Tort Reform, 10 B.C. ENVTL. AFF. L. REv. 797, 811-12 (1982). 
4 See, e.g., Marc J. Veilleux, Note, Recovery for Cancerphobia and Increased Risk of 
Cancer Under the Jones Act: Hagerty v. L & L Marine Services, Inc., 12 TuL. MAR. L.J. 
219,220 (1987). 
S Nancy Levit, Ethereal Torts, 61 GEO. WASH. L. REv. 136, 141 (1992) ("The fear of 
imaginary injuries and fictitious suits, the belief in self-responsibility for mental well­
being, the difficulty of monetarily valuing emotional harms, the lack of tools and 
standards for measurement of emotional ills, and the nascent state of behavioral sciences 
all combined to precluded recovery for emotional suffering."). 
6 Id. at 142. 
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eventually "yielded to the requirement that the plaintiff establish a 
physical manifestation of the emotional injury, and many courts still 
require that the emotional distress suffered be 'serious.'" 7 

As the years passed, many courts began to allow recovery for the 
"bystander" to a physically harmful event, so long as the bystander had 
been within the "zone of danger"ofthe event.8 In other words, so long as 
the plaintiff could have been physically hurt by the event that ended up 
emotionally hurting her, she could recover for her emotional injury in at 
least some jurisdictions. Even in the relatively few jurisdictions that have 
abandoned the "zone of danger" rule, plaintiffs must still meet certain 
requirements concerning proximity in time and space, and the closeness of 
the relationship between the person physically hurt and the person 
emotionally injured. Though the understanding and application of these 
requirements varies among courts, the underlying intent is the same-to 
assuage the courts' deep-seated fear of a deluge of frivolous and 
unsubstantiated claims. 9 

Claims for negligent infliction of emotional distress arising out of 
toxic exposure, like all emotional distress claims, must meet the same 
physical harm or impact requirements in most jurisdictions.lo However, as 
the physical injuries suffered are often latent and difficult to directly 
attribute to a particular cause, this requirement creates a problem for toxic 
exposure plaintiffs. With few exceptions, II the judicial system has 

7 /d. at 170 (citations omitted). Courts have explained that serious emotional distress 
exists where "a reasonable man, normally constituted, would be unable to adequately 
cope with mental stress engendered by the circumstances of the case." Molien v. Kaiser 
Found. Hosps., 27 Cal. 3d 916,928 (1980). 
8 

The Supreme Court has embraced the "zone of danger" rule under the Federal 
Employers' Liability Act. Comail v. Gottshall, 512 U.S. 532 (1994). 
9 See Veilleux, supra note 4, at 222 ("Perhaps the largest obstacle to recovery for 
emotional distress or mental anguish is the potential for trivial, feigned, or imagined 
claims. In response to these policy reservations, a plaintiff is often required to prove 
some physical injury or physical impact that caused or accompanied the emotional 
distress or mental anguish.") (citations omitted). However, the requirements described in 
text are often rendered somewhat meaningless in application as the judicial systems lacks 
any sort of consistent standard for what may constitute the necessary injury. As the 
California Supreme Court noted: "[i]fphysical injury, however slight, provides the ticket 
for admission to the courthouse, it is difficult for advocates of the 'floodgates' 
~remonition to deny that the doors are already wide open." Molien, 27 Cal. 3d at 928. 
o See Veilleux, supra note 4, at 222 n.22 ("Jurisdictions which require proof of some 

rhysical harm as a precondition to recovery are in the majority .... "). 
I See, e.g., Lilley v. Bd. of Supervisors of La. State Univ., 735 So. 2d 696, 703 (La. Ct. 

App. 1999) (upholding plaintiffs claim for asbestos exposure regardless of the existence 
of a physical injury). 
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demonstrated a clear trend of outright rejection of most emotional distress 
claims arising from toxic exposure without accompanying physical 
harm. 12 Thus, exposure victims are often faced with two unappetizing 
options: bring their true injury of emotional distress alone and face the 
likelihood of judicial rejection of their claim; or exaggerate physical 
symptoms in an attempt to manipulate the unaccommodating judicial 
system and get their claim into court. 13 

Fear. Some jurisdictions have allowed recovery for the fear of 
developing latent disease from exposure to harmful substances, a fear 
often known as "cancerphobia.,,14 This claim is derived from the "more 
commonly recognized claim for emotional distress or mental anguish.,,15 
Indeed, it is hard to see a difference between the two kinds of claims. 
Courts have not thus far required that the plaintiffs bringing fear claims 
demonstrate a probability that they will actually develop the illness they 
fear. 16 Even so, the courts are unwilling to allow the new tort to develop 
completely independent of the probability of physical disease. Plaintiffs 
bringing a fear claim must demonstrate, as a threshold, physical 
manifestations of their fear, akin to the physical impact necessary for 
traditional emotional distress claims, again in an attempt to weed out 

12 See, e.g., Metro-North Commuter R.R. Co. v. Buckey, 521 U.S. 424, 430 (1997) 
(listing a variety of cases dismissing emotional distress claims for lack of physical 
injury). 
13 See Glen Donath, Curing Cancerphobia: Reasonableness Redefined, 62 U. CHI. L. 
REv. 1113, (1995) (discussing the same problem in regard to cancerphobia specifically). 

Requiring proof of physical injury is particularly problematic in the 
context of cancerphobia claims, where the underlying physical injury is 
the cancer that has yet to develop. This harm can almost never be 
shown . . . . As a result, retaining the physical harm requirement in 
cancerphobia actions serves only to confuse and distort cancerphobia 
claims. Although proponents of the physical harm requirement laud its 
fraud-preclusion function, the requirement actually encourages victims 
to: exaggerate sick headaches, nausea, insomnia and other symptoms 
in order to make out a technical basis of bodily injury upon which to 
predicate a recovery for the more grievous disturbance .... 

Jd. at 1120. 
14 The term cancerphobia comes from the case of Ferrara v. Galluchio, 152 N.E. 2d 249, 
251 (N.Y. 1958) (defining cancerphobia as "the phobic apprehension that she would 
ultimately develop cancer"). For a further discussion of cancerphobia specifically, see 
Donath, supra note 13. 
IS Veilleux, supra note 4, at 221. 

16 [d. at 223 n.34 (citing Heider v. Employers Mut. Liab. Ins. Co., 231 So. 2d 438 (La. 
Ct. App. 1970), as an example of a case where the plaintiff was able to recover for fear 
on a very limited probability-there was only a two to five percent chance he would 
develop epilepsy from his concussion). 


