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Redressing the Unconscionable Health Gap:
A Global Plan for Justice

Lawrence O. Gostin*

Consider two children—one born in sub-Saharan Africa and the other
in the United States.  The African child is twenty-five times more likely to
die in the first five years of life;1 if she lives to child-bearing age, she is a
two hundred times more likely to die in labor;2 and overall, she will die
thirty years earlier than the American child.3  The global health gap between
rich and poor is vast: “in one year alone, fourteen million of the poorest
people in the world died [prematurely], while only four million would have
died if this population had the same death rate as the global rich.”4

The international community is well aware of such glaring health ine-
qualities, but it is deeply resistant to taking bold remedial action.  Interna-
tional development organizations appear much more concerned with the
geostrategic and philanthropic interests of donors than the health needs of
the poor.  The scale of foreign aid is both insufficient and unsustainable and
fails to address the key determinants of health.  As a result, the world’s dis-
tribution of the “good” of human health remains fundamentally unfair, caus-
ing enormous physical and mental suffering by those who experience the
compounding disadvantages of poverty and ill health.

If the health gap is unfair and unacceptable, then how can the interna-
tional community be galvanized to make a genuine difference?  In this Arti-

* Linda D. and Timothy J. O’Neill Professor of Global Health Law and Faculty Director of
the O’Neill Institute for National and Global Health Law at the Georgetown University Law
Center; Professor of Public Health, The Johns Hopkins University; and Visiting Professor,
Oxford University.  This Article is based on the keynote address presented by Professor Gostin
at the International Conference on Realising Rights to Health and Development for All, Hanoi,
Viet Nam, October 28–29, 2009. See International Conference on Realising Rights to Health
and Development for All, http://www.healthandrights.com/ (on file with the Harvard Law
School Library); Helen Clark, ‘ODA Is What Governments Want to Do at Their Whim’, INTER

PRESS SERV., Nov. 5, 2009, http://www.ipsnews.net/news.asp?idnews=49143 (on file with the
Harvard Law School Library). Professor Gostin expresses his gratitude to HLPR editors Isley
Markman and Samantha Hong for exceptional assistance.

1 UNITED NATIONS CHILDREN’S FUND [ UNICEF],  THE STATE OF THE WORLD’S CHILDREN

2007, at 105 (2006), available at http://www.unicef.org/sowc07/docs/sowc07.pdf.
2 UNICEF, PROGRESS FOR CHILDREN: A REPORT CARD ON MATERNAL MORTALITY 44

(2008), available at http://www.childinfo.org/files/progress_for_children_maternalmortality.
pdf.

3 UNICEF, supra note 1; see generally COMM’N ON SOC. DETERMINANTS OF HEALTH,
WORLD HEALTH ORG. [WHO], CLOSING THE GAP IN A GENERATION: HEALTH EQUITY

THROUGH ACTION ON THE SOCIAL DETERMINANTS OF HEALTH (2008), available at http://
whqlibdoc.who.int/publications/2008/9789241563703_eng.pdf; J. P. Ruger & H-J Kim,
Global Health Inequalities: An International Comparison, 60 J. EPIDEMIOLOGY & COMMUNITY

HEALTH 928 (2006).
4 Lawrence O. Gostin, Meeting Basic Survival Needs of the World’s Least Healthy People,

96 GEO. L.J. 331, 337 (2008) (citing DAVIDSON R. GWATKIN & MICHEL GUILLOT, WORLD

BANK, THE BURDEN OF DISEASE AMONG THE GLOBAL POOR 19–20 (2000)).
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cle, I propose an international call to action through the adoption of a Global
Plan for Justice—a voluntary compact among states and their partners in
business, philanthropy, and civil society to redress health inequalities.

The Global Plan for Justice would be a form of “soft” norm setting,
rather than a legally binding treaty.  It could be achieved relatively easily
with the passage of a World Health Assembly resolution.  In the resolution,
member states would authorize the World Health Organization (WHO) Di-
rector General—in collaboration with state and nonstate actors—to establish
a Global Plan for Justice.  The Director General would negotiate funding
commitments, spending priorities, an allocation system, and mechanisms for
monitoring, compliance, and implementation.  The Global Plan for Justice
would not require states to acquiesce to a treaty or to establish a new organi-
zation or governance structure.  Rather, it would encourage the WHO to ex-
ercise its constitutional powers to set norms, exercise leadership, and
coordinate activities on the principal dimensions of world health.

Under the Global Plan for Justice, states would devote resources to a
Global Health Fund based on their ability to pay—for example, 0.25% of
Gross National Income (GNI) per annum—in addition to maintaining cur-
rent development assistance devoted to programs and activities of their
choice.  Global Health Fund resources would be allocated based on the
health needs of developing countries measured by poverty, morbidity, and
premature mortality.

The core missions of the Global Plan for Justice would be to (1) ensure
the fair allocation of essential vaccines and medicines, with particular atten-
tion to low- and middle-income countries in a public health emergency; (2)
meet basic survival needs and create the conditions in which people can be
healthy; and (3) help countries that will suffer most to adapt to the health
impacts of climate change.

The Global Plan for Justice differs in scale from my more ambitious
proposal for a Framework Convention on Global Health.5  The Framework
Convention offers a broadly imagined global health governance system for
coordinating actors, setting funding levels and priorities and harnessing the
creativity of nonstate actors.  However, the negotiation of a multilateral
treaty involving resource distribution from rich to poor states would face
political obstacles that limit its prospects of success.  Because the Global
Plan for Justice described in this Article is a voluntary compact and does not
create binding legal obligations, it is more likely to gain international
acceptance.

Skeptics may counter that a voluntary compact will be less effective in
holding powerful states accountable.  However, world health—unlike world
trade—has never developed mechanisms for adjudication and enforcement,
and it is unlikely to do so in the near term.  The trade off between a binding
and a voluntary compact may be worthwhile because soft norms can still,
over time, alter state action.  To ensure progress, it will be necessary first to

5 See generally id.
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persuade states to assume obligations voluntarily with soft targets and en-
forcement.  Binding international obligations of justice in health must be
built over time.

Part I of this Article sets out the Plan’s governance structure and de-
scribes the problems with current global coordination.  Part II sets out the
Plan’s funding and critiques past donor-driven funding models.  And Part III
sets out the Plan’s priorities, describing the problems with current prioritiza-
tion of high profile health hazards.  In each Part, I explain why extant global
health governance is destined to fail and will never meaningfully close the
health gap.  Changing the paradigm to harmonize fragmented activities, en-
sure stable funding, and set priorities could dramatically transform prospects
for good health among the world’s poorest populations.

I. GOVERNANCE: COORDINATING FRAGMENTED GLOBAL

HEALTH ACTIVITIES

Despite the importance of a coherent strategy for global health, the
traditional system of global health governance has been unable to effectively
manage the vast proliferation of new actors.  The deluge of actors and initia-
tives, often focused on specific diseases, includes more than forty bilateral
donors, twenty-six UN agencies, twenty global and regional funds, and
ninety global health initiatives,6 not to mention the explosion of aid organi-
zations, religious missions, and volunteers operating on the ground.7  This
increasingly crowded landscape of health programs and funding sources has
resulted in rampant fragmentation, duplication, and confusion.  Fragmenta-
tion can have crippling effects at the national level, where developing coun-
tries “face a bewildering array of global agencies from which to elicit
support.”8  Consequently health ministries are overburdened with “writing
proposals and reports for donors whose interests, activities, and processes
sometimes overlap, but often differ.”9

Other problems arise out of the growing competition between interna-
tional nongovernmental organizations (NGOs) and local service providers
(for example, governments, businesses, and community-based organizations)
for funding and human resources.10  The encroachment of international ac-
tors on capable local actors hinders efforts toward greater country accounta-
bility and control.  When well-funded NGOs create state-of-the-art AIDS
clinics, for example, they are able to offer far more lucrative salaries and

6 See Karen McColl, Europe Told to Deliver More Aid for Health, 371 LANCET 2072,
2072 (2008).

7 See Michael Marmot, Working Through the Issues of Global Governance for Health, 374
LANCET 1231, 1231 (2009) (more than 37,000 international nongovernmental organizations
work in health and development).

8 David E. Bloom, Governing Global Health, 44 FIN. & DEV. 31, 33 (2007), available at
http://www.imf.org/external/pubs/ft/fandd/2007/12/pdf/bloom.pdf.

9 Id.
10 See Laurie Garrett, The Challenge of Global Health, 86 FOREIGN AFF. 14, 30 (2007).
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better working conditions than local providers.  This can drain public or pri-
vate initiatives in the host country, making it even more difficult to provide
sustainable services.

Several recent efforts at coordination and harmonization have been
launched, such as the Health 8 (H8) and the International Health Partnership
(IHP), but they have had limited impact.11  Led by a handful of powerful
elites, the H8 and IHP discuss common agendas but do not harmonize them.
They exclude the perspectives of many smaller nongovernmental actors and
developing countries.

The Plan’s Architecture

The Global Plan for Justice would be administered by the World Health
Organization (WHO).  Under the Plan, the WHO would have the duty to
coordinate currently fragmented global health activities.  It would provide a
structured forum for all stakeholders, establish effective norms, recommend
pathways for cooperative action, and monitor and evaluate compliance.  By
administering the Global Plan for Justice, the WHO would solidify its in-
tended status as the global health leader.

Critics may question why the Global Plan for Justice places governance
responsibilities with the WHO.  It is true that the WHO Constitution estab-
lishes a broad mission to attain “the highest possible level of health,”
designates the agency as the “directing and coordinating authority on inter-
national health work,” and charges the Director General with establishing
and maintaining “effective collaboration” with a broad range of actors in-
cluding intergovernmental organizations, states, and the scientific commu-
nity.12  But prominent scholars have strongly criticized the WHO for its
reluctance to lead despite its bold constitutional mission and powers.13  At
the turn of the twenty-first century, more than sixty years after its founding,
the WHO has lost the confidence of the international community, which in
recent years has often turned away from the WHO and toward newly created
health institutions, such as the Global Fund to Fight AIDS, Tuberculosis, and
Malaria.

Although the WHO faces sharp criticism for its failure to exercise its
normative powers, it is the only organization with the mandate and inclusive
constituency to lead a major global health initiative.  If a new institution
were created out of whole cloth for such a global health project, it would

11 See Christopher J. L. Murray et al., The Global Campaign for the Health MDGs: Chal-
lenges, Opportunities, and the Imperative of Shared Learning, 370 LANCET 1018, 1019 (2007).

12 Constitution of the World Health Organization, art. 1, 2, §§ a, b, July 22, 1946, 62 Stat.
2679, 14 U.N.T.S. 185, available at http://www.who.int/governance/eb/who_constitution_en.
pdf.

13 See generally David P. Fidler, The Future of the World Health Organization: What Role
for International Law?, 31 VAND. J. TRANSNAT’L L. 1079 (1998); Allyn Lise Taylor, Making
the World Health Organization Work: A Legal Framework for Universal Access to the Condi-
tions for Health, 18 AM. J.L. & MED. 301 (1992).


