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REVIEW ESSAY

“Plucking the Mask of Mystery from Its Face”:
Jurisprudence and H.L.A. Hart

A LIFE OF H.L.A. HART: THE NIGHTMARE AND THE NOBLE DREAM. By Nicola
Lacey. Oxford: Oxford University Press. 2004. Pp. xxii, 422. $35.00

JOHN MIKHAIL*

[J]urisprudence trembles so uncertainly on the margin of many subjects that
there will always be the need for someone, in Bentham’s phrase, to “pluck the
mask of Mystery” from its face.1

Herbert Lionel Adolphus Hart, or H.L.A. Hart as he is commonly known, is
widely held to be one of the greatest legal philosophers of the twentieth century.
Many would disagree, insisting that Hart is the greatest, without qualification.2

However that may be, there is little doubt that Hart’s work has had a powerful
impact on the fields of jurisprudence and legal philosophy throughout the
English-speaking world and beyond. Hart was Chair of Jurisprudence at Oxford
University from 1952 to 1968, and the books and articles he published during
this period, including Positivism and the Separation of Law and Morals,3

Causation in the Law (with A.M. Honoré),4 The Concept of Law,5 Law, Liberty,

* Associate Professor, Georgetown University Law Center. © 2007, John Mikhail. I wish to thank
Randy Barnett, Norman Birnbaum, Steve Goldberg, Elisa Hurley, Erin Kidwell, Greg Klass, Mark
Lance, Judy Lichtenberg, David Luban, Carrie Menkel-Meadow, Mark Murphy, Les Orsy, Gary Peller,
Madison Powers, Henry Richardson, Mike Seidman, Nancy Sherman, and Robin West for stimulating
conversations on various aspects of this Essay. Thanks also to the staff of the Georgetown law libraries;
the students in my Law and Philosophy and Law, Cognitive Science, and Human Rights seminars; and
the editors of The Georgetown Law Journal, especially Lindsay Amstutz, Brendon DeMay, Dustin
Kenall, Charles Kim, and Martin Hewett. Brendon DeMay and Charles Kim went beyond the call of
duty, and I thank them for their exceptional diligence.

1. H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HARV. L. REV. 593, 594
(1958), reprinted in H.L.A. HART, ESSAYS IN JURISPRUDENCE AND PHILOSOPHY 49 (1983) [hereinafter
ESSAYS].

2. Opinions differ, and some would probably give the nod to the Austrian jurist, Hans Kelsen. But
most scholars would agree that Hart and Kelsen are the century’s two greatest legal philosophers. See,
e.g., Brian Leiter, The End of Empire: Dworkin and Jurisprudence in the 21st Century, 36 RUTGERS L.J.
165, 168 (2005) (describing Kelsen and Hart as “the two dominant figures in twentieth-century legal
philosophy”); John Gardner, Book Review, 121 LAW Q. REV. 329, 333 (2005) (reviewing NICOLA

LACEY, A LIFE OF H.L.A. HART: THE NIGHTMARE AND THE NOBLE DREAM (2004)) (affirming that “only
Hans Kelsen seriously challenges Hart’s claim to be the most important legal philosopher of the
twentieth century”).

3. Hart, supra note 1.
4. H.L.A. HART & A.M. HONORÉ, CAUSATION IN THE LAW (2d ed. 1985).
5. H.L.A. HART, THE CONCEPT OF LAW (1961).
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and Morality,6 and Punishment and Responsibility,7 set a standard of excellence
and influence that few are likely to rival. Other important legal scholars have
occupied the prestigious Oxford chair, including Henry Maine (1869–1883),
Frederick Pollock (1883–1903), Paul Vinogradoff (1903–1926), and Hart’s
successor, Ronald Dworkin (1969–1998), but, with the possible exception of
Dworkin, none have been more influential than Hart.

Until recently, little was known of Hart’s private life. That has now changed
with the publication of Nicola Lacey’s A Life of H.L.A. Hart: The Nightmare
and the Noble Dream.8 Drawing on a wealth of material, including Hart’s
diaries, correspondence, and personal papers, as well as interviews with his
family, friends, former students, and colleagues, Lacey paints a warm, sensitive,
and highly revealing portrait of the man she calls “quite simply, the pre-eminent
English-speaking legal philosopher of the twentieth century.”9 The book is a
valuable source of information on Hart’s life and scholarly career, and a
wonderful complement to the numerous book-length assessments of his work
that have already been published.10

Lacey is Professor of Criminal Law and Legal Theory at the London School
of Economics and a notable legal theorist in her own right, particularly in the
fields of criminal law theory and feminist jurisprudence.11 She brings to her task
not only a deep familiarity with Hart’s scholarship and the literature it has
generated, but also a personal acquaintance with Hart himself. Lacey met Hart
in 1979, when she was a twenty-one-year-old graduate student and he was a
seventy-two-year-old professor emeritus.12 She eventually became close with
Hart and his family, initially because her first husband was a musician who gave
lessons to Hart’s disabled son, and later through her own appointment as an

6. H.L.A. HART, LAW, LIBERTY, AND MORALITY (1963).
7. H.L.A. HART, PUNISHMENT AND RESPONSIBILITY: ESSAYS IN THE PHILOSOPHY OF LAW (1968).
8. LACEY, supra note 2.
9. Id. at 1.
10. See, e.g., MICHAEL D. BAYLES, HART’S LEGAL PHILOSOPHY: AN EXAMINATION (1992); ERIC J. BOOS,

PERSPECTIVES IN JURISPRUDENCE: AN ANALYSIS OF H.L.A. HART’S LEGAL THEORY (1998); NEIL MACCOR-
MICK, H.L.A. HART (1981); MICHAEL MARTIN, THE LEGAL PHILOSOPHY OF H.L.A. HART: A CRITICAL

APPRAISAL (1987); ROBERT N. MOLES, DEFINITION AND RULE IN LEGAL THEORY: A REASSESSMENT OF H.L.A.
HART AND THE POSITIVIST TRADITION (1987); DANIEL W. SKUBIK, AT THE INTERSECTION OF LEGALITY AND

MORALITY: HARTIAN LAW AS NATURAL LAW (1990); see also ISSUES IN CONTEMPORARY LEGAL PHILOSOPHY:
THE INFLUENCE OF H.L.A. HART (Ruth Gavison ed., 1987); LAW, MORALITY, AND SOCIETY: ESSAYS IN

HONOUR OF H.L.A. HART (P.M.S. Hacker & Joseph Raz eds., 1977); HART’S POSTSCRIPT: ESSAYS ON THE

POSTSCRIPT TO THE CONCEPT OF LAW (Jules Coleman ed., 2001) (hereinafter HART’S POSTSCRIPT); THE

JURISPRUDENCE OF ORTHODOXY: QUEEN’S UNIVERSITY ESSAYS ON H.L.A. HART (Philip Leith & Peter
Ingram eds., 1988).

11. See, e.g., NICOLA LACEY, STATE PUNISHMENT: POLITICAL PRINCIPLES AND COMMUNITY VALUES (1988);
Nicola Lacey, Feminist Legal Theories and the Rights of Women, in GENDER AND HUMAN RIGHTS 13
(Karen Knop ed., 2004); Nicola Lacey, Penal Theory and Penal Practice: A Communitarian Approach,
in THE USE OF PUNISHMENT 175 (Seán McConville ed., 2003); Nicola Lacey, Feminist Perspectives on
Ethical Positivism, in JUDICIAL POWER, DEMOCRACY AND LEGAL POSITIVISM 89 (Tom Campbell & Jeffrey
Goldsworthy eds., 2000).

12. LACEY, supra note 2, at xvii; G. Edward White, Getting Close to H.L.A. Hart, 29 MELB. U. L.
REV. 317, 318 (2005) (reviewing LACEY, supra note 2).
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Oxford Law Fellow. In a “Biographer’s Note on Approach and Sources,” Lacey
observes that her personal relationship with Hart “was of tremendous help in
writing this book” and made it natural for her “to write and think of Herbert
Hart as ‘Herbert.’”13 Because of this, and her desire “to bring alive on the page
the complicated, very human man whom so many readers of his academic work
think of as the impersonal icon, H.L.A. Hart,”14 Lacey refers to Hart by his first
name throughout the text. This practice has drawn criticism from some review-
ers,15 but on balance it probably enables Lacey to achieve the “enviably humane
and affectionate touch” for which she has been rightly praised.16

A Life of H.L.A. Hart has sensational aspects, particularly the revelations
featured prominently on the front flap17 and back cover18 of the hardcover
edition that “behind his public success, Hart struggled with demons,” including
his “Jewish background, ambivalent sexuality, and unconventional marriage”—
all of which “contributed to a profound insecurity” that, with “allegations of
espionage,” “nearly destroyed him.” Partly as a result of these revelations, but
also due to its intrinsic interest, Lacey’s book has attracted widespread attention,
and reviews of it have already appeared in the Harvard Law Review,19 Michi-
gan Law Review,20 Texas Law Review,21 and Law Quarterly Review,22 as well
as popular publications such as the London Review of Books23 and Times
Literary Supplement.24

As one might expect, reviewers have used the occasion to pursue a variety of
themes, reflecting a broad range of academic interests. Thus Michael Kirby,
Justice of the High Court of Australia and former student of Hart’s jurispruden-

13. LACEY, supra note 2, at xvii.
14. Id.
15. See, e.g., Thomas Nagel, The Central Questions, LONDON REV. BOOKS, Feb. 3, 2005, at 13

(objecting that Lacey “refers to [Hart] jarringly as ‘Herbert’ throughout, even when discussing his
relations to other thinkers who are referred to by their last names”); Jeanne L. Schroeder, Beautiful
Dreamer: A Review of Nicola Lacey’s A Life of H.L.A. Hart: The Nightmare and the Noble Dream, 77
U. COLO. L. REV. 803, 807 n.14 (2006) (“[G]iven Hart’s extreme sense of propriety, the use of his
surname, like a hospital smock, might have better preserved his modesty during the intimate examina-
tion to which he is submitted.”).

16. Gardner, supra note 2.
17. “Nicola Lacey draws on Hart’s previously unpublished diaries and letters to reveal a complex

inner life. Outwardly successful, Hart was tormented by doubts about his intellectual abilities, his
sexual identity, and his capacity to form close relationships.”

18. “To generations of lawyers, H.L.A. Hart is known as the twentieth century’s greatest legal
philosopher . . . . But behind his public success, Hart struggled with demons. His Jewish background,
ambivalent sexuality, and unconventional marriage all contributed to a profound insecurity; allegations
of espionage, though immediately quashed, nearly destroyed him. Nicola Lacey’s biography explores
the forces that shaped an extraordinary life.”

19. Frederick Schauer, (Re)Taking Hart, 119 HARV. L. REV. 852 (2006).
20. A.W.B. Simpson, Herbert Hart Elucidated, 104 MICH. L. REV. 1437 (2006).
21. Ian P. Farrell, H.L.A. Hart and the Methodology of Jurisprudence, 84 TEX. L. REV. 983 (2006).
22. Gardner, supra note 2.
23. Thomas Nagel, The Central Questions, LONDON REV. BOOKS, Feb. 3, 2005, at 12.
24. A.W.B. Simpson, Stag-hunter and Mole, TIMES LITERARY SUPPLEMENT (London), Feb. 11, 2005, at

6.
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tial “rival,” Julius Stone, examines Hart’s relationship with Stone, their respec-
tive influence in England and Australia, and their contrasting approaches to law,
jurisprudence, Judaism, and Zionism;25 A.W.B. Simpson, Hart’s former col-
league and a noteworthy critic of The Concept of Law from a common law
perspective,26 provides a candid recollection of Hart and his impact on the
Oxford legal community;27 G. Edward White, author of biographies of Oliver
Wendell Holmes, Jr.28 and Earl Warren,29 addresses the challenge of writing a
biography of a famous academic whose family grants the biographer special
access to the subject’s private papers without being unduly affected by this
special access;30 Frederick Schauer, a prominent legal philosopher working
within the analytical tradition, attempts to reclaim some neglected aspects of
Hart’s jurisprudence;31 while John Gardner, the current holder of the Oxford
Chair, discusses Hart’s philosophical influences, particularly J.L. Austin and
Ludwig Wittgenstein.32

This Essay likewise traces an individualistic path, by examining a limited
number of Hart’s ideas and Lacey’s interpretation of them from the perspective
of my own interests in the contemporary cognitive sciences and their implica-
tions for jurisprudence and legal theory. The central argument I make is that
while Lacey deserves considerable praise for her lucid and compelling account
of Hart’s life and career, her exploration of his jurisprudential ideas and their
roots in analytic philosophy lacks a sufficiently broad intellectual compass.
Linguistics, psychology, and the philosophy of language and mind are much
different today than they were in the 1940s and 1950s, yet Lacey does not
discuss how such familiar events as the overthrow of logical positivism, the
demise of behaviorism, the rise of generative linguistics, or the broader cogni-
tive revolution33 of which they were a part actually impacted Hart or should
influence our understanding of his legacy. Surprisingly, none of these develop-
ments are taken up in this book, leading one to ponder the significance of their
absence.

25. Michael Kirby, H.L.A. Hart, Julius Stone, and the Struggle for the Soul of Law, 27 SIDNEY L.
REV. 323, 336 (2005) (reviewing LACEY, supra note 2).

26. See A.W.B. Simpson, The Common Law and Legal Theory, in OXFORD ESSAYS IN JURISPRUDENCE

(SECOND SERIES) 77 (A.W.B. Simpson ed., 1973).
27. Simpson, supra note 20.
28. See, e.g., G. EDWARD WHITE, JUSTICE OLIVER WENDELL HOLMES: LAW AND THE INNER SELF (1993);

G. EDWARD WHITE, OLIVER WENDELL HOLMES, JR. (2006).
29. G. EDWARD WHITE, EARL WARREN: A PUBLIC LIFE (1982).
30. White, supra note 12, at 317.
31. Schauer, supra note 19. Schauer’s review has since received a series of replies in the new

Harvard Law Review Forum. See Ronald Dworkin, Hart and the Concepts of Law, 119 HARV. L. REV. F.
95 (2006), http://www.harvardlawreview.org/forum/issues/119/jan06/dworkin.pdf; David Dyzenhaus,
The Demise of Legal Positivism?, 119 HARV. L. REV. F. 112 (2006), http://www.harvardlawreview.org/
forum/issues/119/jan06/dyzenhaus.pdf; William Twining, Schauer on Hart, 119 HARV. L. REV. F. 122
(2006), http://www.harvardlawreview.org/forum/issues/119/jan06/twining.pdf.

32. See Gardner, supra note 2, at 330.
33. See generally HOWARD GARDNER, THE MIND’S NEW SCIENCE: A HISTORY OF THE COGNITIVE

REVOLUTION (1987).
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Although A Life of H.L.A. Hart is an intellectual biography, Lacey disclaims
any attempt to provide an extended analysis of Hart’s legacy.34 Her book is
therefore unlike some other notable monographs of the same general type which
have appeared recently, such as Bart Schultz’s biography of Henry Sidgwick,35

Neil Duxbury’s volume on Frederick Pollock,36 or, somewhat further afield,
Richard Burkhardt’s study of Konrad Lorenz and Niko Tinbergen,37 the founders
of modern ethology, all of which critically evaluate their subjects’ academic and
professional accomplishments within broad intellectual parameters. That A Life
of H.L.A. Hart does not do so is disappointing, but by no means fatal; on the
contrary, Lacey’s biography is a magnificent achievement within the confines
she sets for herself. However, it does suggest that an important gap remains in
our understanding of Hart and his place in the recent history of ideas. Even after
the appearance of Lacey’s marvelous book, we lack a proper overall assessment
of Hart’s contributions to the philosophy of law, the most definitive of which
was published over twenty-five years ago.38 This Essay therefore attempts to
take an initial step in that direction, by examining a few select themes of Hart’s
legal philosophy and Lacey’s interpretation of them in light of some recent
developments in philosophy, linguistics, cognitive science, and law.

The Essay falls into four parts. Part I offers a brief sketch of Hart’s life and
career as described by Lacey in A Life of H.L.A. Hart. Readers already familiar
with Lacey’s book may wish to skim this section or skip ahead to Part II. Part II
examines some of the major themes implicit in the book’s subtitle, The Night-
mare and the Noble Dream. At the close of Part II, I suggest that while Lacey
deserves credit for her sympathetic portrait of Hart’s complex inner life, she
leaves unexplored some basic questions about Hart’s jurisprudence and its
connection to wider intellectual currents such as the modern revival of Univer-
sal Grammar and the broader cognitive revolution it helped inspire, along with
the contemporaneous human rights revolution in constitutional and international
law.

In Part III, which along with Part IV is the most substantial part of the Essay,
I argue that one of the intriguing mysteries surrounding Hart’s intellectual
biography is his attitude toward these developments, which were already begin-
ning to swirl around him during the period in which he occupied the Oxford
Chair. Surprisingly, Hart wrote very little on these topics, despite having many
opportunities to do so. Finally, in Part IV, I attempt to explain this puzzling state
of affairs. Drawing on aspects of Hart’s biography which Lacey brings to light, I

34. LACEY, supra note 2, at xxii.
35. BART SCHULTZ, HENRY SIDGWICK: EYE OF THE UNIVERSE: AN INTELLECTUAL BIOGRAPHY (2004).
36. NEIL DUXBURY, FREDERICK POLLOCK AND THE ENGLISH JURISTIC TRADITION (2004). Duxbury resists

calling his book an “intellectual biography,” id. at xi, but this distinction is immaterial to the point I am
making.

37. RICHARD W. BURKHARDT, JR., PATTERNS OF BEHAVIOR: KONRAD LORENZ, NIKO TINBERGEN, AND THE

FOUNDING OF ETHOLOGY (2005).
38. See MACCORMICK, supra note 10.
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identify some of the factors which may have caused Hart to remain unaffected
by these movements, despite their relevance to the theoretical traditions with
which he was associated. I also attempt to put Hart’s contributions to legal
philosophy in proper perspective in light of these considerations.

I.

A Life of H.L.A. Hart is divided into four parts. The first part (“North to
South”) consists of three relatively short chapters which trace Hart’s early
experiences as the third child of middle-class, first-generation Jewish parents of
central European origin who ran a successful clothing business in Harrogate, a
prosperous suburb in Yorkshire, England; Hart’s years as an undergraduate at
Oxford University in the late 1920s, where he studied “Greats” (i.e., classics,
ancient history, and philosophy) and became friends with many future leaders of
Great Britain; and Hart’s early professional activities as practicing barrister in
London from 1932 to 1940. The second part (“Change and Continuity”), also
divided into three chapters, centers around Hart’s relationship with Jenifer
Fischer Williams Hart, the outspoken and politically active daughter of a British
diplomat39 whom Hart met in 1936 and married in 1941; Hart’s war service in
British military intelligence; and Hart’s post-war transition from practicing
lawyer and civil servant to the life of an Oxford philosopher.

The chapter which chronicles this transitional period in Hart’s life (“Oxford
from the Other Side of the Fence”) is the book’s longest and also one of the
most interesting. It is here that Lacey begins to chart Hart’s intellectual develop-
ment and to situate him within the main philosophical currents prevalent in
England in the 1940s and 1950s, primarily the so-called ordinary language
philosophy of J.L. Austin, Gilbert Ryle, and others, but also logical positivism
and the philosophy of Wittgenstein. In this chapter, Lacey also begins to explore
the insecurity and self-doubt which, paradoxically, were to plague Hart through-
out his remarkably successful career. To some degree these anxieties are
understandable: when Hart returned to Oxford in 1945 and took up a position as
a philosophy tutor, he did so after an interval of sixteen years. He was 38 years
old and armed with only an undergraduate degree in philosophy. “By the
standards of contemporary academic life, the idea that a former undergraduate
with no further academic experience should be sought out for a permanent
appointment over a decade after graduation is virtually unthinkable,”40 Lacey
observes. “Even by the standards of the 1930s and 1940s, it was extraordinary,
and a testimony to the regard in which Herbert had been held as a student.”41

39. Jenifer Hart’s father, Sir John Fischer Williams, was a prominent international lawyer who
represented the British Government on the Reparations Commission in Paris after World War I and
whose scholarship H.L.A. Hart cites in The Concept of Law. See JENIFER HART, ASK ME NO MORE: AN

AUTOBIOGRAPHY, xi, 8 (1998) [hereinafter HART, ASK ME NO MORE]; HART, supra note 5, at 255–56
(citing John Fischer Williams, Sanctions Under the Covenant, 17 BRIT. Y.B. INT’L. L. 130 (1936)).

40. LACEY, supra note 2, at 114.
41. Id.
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Still, it is surprising to discover how intellectually insecure Hart was at the time,
as illustrated by a letter he wrote to his friend, Isaiah Berlin:

What I am tremendously doubtful about is the adequacy of my abilities and
the strength of my interest in the subject . . . . My greatest misgiving (amongst
many) is about the whole linguistic approach to logic, meaning . . . semantics,
metalanguages, object-languages . . . . At present my (necessarily intermit-
tent . . .) attempts to understand this point of view only engender panic and
despair but I dimly hope that I cannot be incapable given time of understand-
ing it. The solution or dissolution of philosophical problems in this medium is
however at present incomprehensible yet terrifying to me. My main fear is
that it is the fineness and accuracy of this linguistic approach which escapes
my crude and conventional grasp and that it may be very difficult at 37� to
adjust one’s telescope to the right focus . . . . As a result of this I have pictures
of myself as a stale mumbler of the inherited doctrine, not knowing the
language used by my contemporaries (much younger) and unable to learn
it . . . .42

Hart taught philosophy at Oxford for seven years, from 1945 to 1952. During
this period he published relatively little: only three papers and two book
reviews, only two of which were directly related to law.43 When Hart’s predeces-
sor, Arthur Goodhart, resigned as Chair of Jurisprudence in 1952, it was
therefore largely on the strength of Hart’s reputation for “cleverness”44 and his
connection with Austin, Ryle, and other influential Oxford philosophers that
Hart was appointed to replace him. This raised eyebrows among the Oxford
Law Faculty, with whom Hart had enjoyed little contact. “It’s Goodhart without
the good” is how a prevailing sentiment was expressed.45 By contrast, Hart’s
appointment was a source of pride to the Oxford philosophical community,
which saw Hart as one of their own and welcomed the opportunity to extend
their influence. Lacey writes:

Quite apart from his high intellectual regard for Herbert, Austin’s thinking
was shaped by a belief that only a ‘real’ philosopher could elevate the Chair to
a level of any intellectual credibility. This is strikingly reflected in his note of

42. Id. at 115 (alteration in original).
43. See H.L.A. Hart, The Ascription of Responsibility and Rights, 49 PROC. ARISTOTELIAN SOC’Y 171

(1949) [hereinafter Hart, The Ascription of Responsibility and Rights], reprinted in LOGIC AND LAN-
GUAGE (FIRST AND SECOND SERIES) 151 (Anthony Flew, ed., 1965); H.L.A. Hart, Book Review, 60 MIND

268 (1951) (reviewing JEROME FRANK, LAW AND THE MODERN MIND (6th prtg. 1949)); see also H.L.A.
Hart, A Logician’s Fairy Tale, 60 PHIL. REV. 198 (1951); H.L.A. Hart, Is There Knowledge by
Acquaintance?, 23 ARISTOTELIAN SOC’Y SUPP. VOL. 69 (1949); H.L.A. Hart, Signs and Words, 2 PHIL. Q.
59 (1952) (reviewing JOHN HOLLOWAY, LANGUAGE AND INTELLIGENCE (1951)). In addition, Hart edited
and wrote the preface to a book on Plato by Horace Joseph, one of his former teachers. See H.W.B.
JOSEPH, KNOWLEDGE AND THE GOOD IN PLATO’S REPUBLIC (1948).

44. LACEY, supra note 2, at 151.
45. See HART, ASK ME NO MORE, supra note 39, at 131; A.M Honoré, Herbert Lionel Adolphus Hart

1907–1992, 84 PROC. BRIT. ACAD. 295, 302 (1994).
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