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INTRODUCTION

Economic consultant Peter Bernstein asks, “What is it that distinguishes the
thousands of years of history from what we think of as modern times?”1 His
answer is “the mastery of risk.”2 Bernstein argues:

The ability to define what may happen in the future and to choose among
alternatives lies at the heart of contemporary societies. Risk management
guides us over a vast range of decision-making, from allocating wealth to
safeguarding public health, from waging war to planning a family, from
paying insurance premiums to wearing a seatbelt, from planting corn to
marketing cornflakes.3

However saturated modern society may be with risk calculations, law prac-
tice has come rather late to the table. What Anthony Davis calls the “cottage
industry model” of practice created resistance to the adoption of business
techniques such as risk management for many years, even as economic realities
transformed law firms into major economic enterprises.4 Animated by the
cottage industry vision, lawyers have sought jealously to guard their individual
independence, notwithstanding the increasingly collective and interdependent
nature of their practices.5

The increasing embrace of risk management by law firms that Professor
Alfieri describes6 thus may seem to be the long overdue entry of law practice
into the modern world. Indeed, as I will suggest, there are valuable benefits that
flow from this development. Professor Alfieri is right to insist, however, that we
examine more closely the assumptions and sensibilities that are associated with
this conception of ethics.7 As he suggests, there are some features of risk
management that may be in tension with a robust notion of lawyers’ ethical
responsibilities. This is because rules designed to avoid acting unethically may

1. PETER L. BERNSTEIN, AGAINST THE GODS: THE REMARKABLE STORY OF RISK 1 (1996).
2. Id.
3. Id. at 2.
4. ANTHONY E. DAVIS, RISK MANAGEMENT: SURVIVAL TOOLS FOR LAW FIRMS 5 (1995). A cottage

industry model conceptualizes a law firm as an umbrella encompassing a cluster of decentralized
practices controlled by relatively autonomous lawyers and practice groups. Id.

5. Id.; see Milton C. Regan, Jr., Law Firms, Competition Penalties, and the Values of Professional-
ism, 13 GEO. J. LEGAL ETHICS 1, 61 (1999) (“[C]ategorical resistance to competition penalties implicitly
reflects an individualistic model of law practice that is at odds with the fact that most modern legal
services are provided through team production.”).

6. Anthony V. Alfieri, The Fall of Legal Ethics and the Rise of Risk Management, 94 GEO. L.J. 1909
(2006).

7. For insightful exploration of the implications for lawyers of the adoption of a risk management
perspective in the corporate world, see Robert Eli Rosen, Risk Management and Corporate Gover-
nance: The Case of Enron, 35 CONN. L. REV. 1157 (2003); Robert Eli Rosen, “We’re All Consultants
Now”: How Change in Client Organization Strategies Influences Change in the Organization of
Corporate Legal Services, 44 ARIZ. L. REV. 637 (2002).
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not necessarily inspire a motivation to act ethically.8

Appreciating this tension should lead us to consider the insights that we can
gain from research on the psychological dynamics of behavior within organiza-
tions. In particular, we should attend to the considerable body of work that
attempts to apply the findings of this research to the operation of corporate legal
compliance programs. In many ways, these programs are the model for law
firms’ current efforts to establish an ethical infrastructure of policies, proce-
dures, and rules designed to promote ethical conduct.9 An analysis of corporate
programs suggests that companies struggle with a similar tension when devising
and operating programs intended to ensure employees’ compliance with the law.
In particular, they must take into account the complex relationship between
program characteristics on the one hand and employee perceptions, motivations,
and sensibilities on the other.10 Law firms instituting risk management programs
may profit from the lessons that corporations have learned from efforts to
ensure legal compliance within large organizations.

In the material that follows, I will first situate the risk management paradigm
within the evolution in bar ethics regulation, from reliance on aspirations to an
emphasis on enforceable rules. I will then discuss the consistency of risk
management with research in moral psychology suggesting the powerful influ-
ence of situational factors on conduct. I devote most of the remainder of this
Essay to a description of the different effects of instrumental and normative
approaches on ethical and legal compliance. This includes a discussion of the
differences between deterrence-based and integrity-based programs. I conclude
with some suggestions about the implications of research on and experience
with corporate compliance programs for law firms.

I can highlight in this Essay only a bare handful of issues that the work I
describe raises and merely speculate on the possible salience of these issues for
law firms. In addition, I offer only a few suggestions on how the distinctiveness
of law practice may affect the value of what we can learn from corporate
compliance efforts. My hope, however, is to encourage greater attention to the
lessons that corporate experience may offer for our attempts to promote ethical
behavior of lawyers in an age in which law practice has become big business.

I. ASPIRATIONS, RULES, AND CHARACTER

A. INITIAL ASPIRATIONS

For most of the twentieth century, the ethical provisions that governed

8. See Alfieri, supra note 6, at 1910 (“[W]idespread adoption of risk management mechanisms . . . ac-
tually diminishes the appreciation of moral choices facing lawyers in practice . . . .”).

9. See, e.g., Elizabeth Chambliss & David B. Wilkins, Promoting Effective Ethical Infrastructure in
Large Law Firms: A Call for Research and Reporting, 30 HOFSTRA L. REV. 691 (2002); Ted Schneyer, A
Tale of Four Systems: Reflections on How Law Influences the “Ethical Infrastructure” of Law Firms,
39 S. TEX. L. REV. 245 (1998).

10. See infra Part IV.
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lawyers included a substantial component that expressed non-enforceable aspira-
tions for lawyers’ conduct. The American Bar Association (ABA) Canons of
Professional Ethics, promulgated in 1908, spoke in expansive terms. For in-
stance, Canon 15 provided that the lawyer, in pressing his client’s cause, “must
obey his own conscience and not that of his client.”11 Canon 16 stated that a
lawyer should restrain his clients from “doing those things which the lawyer
himself ought not to do.”12 Similarly, Canon 32 provided that a lawyer’s duty in
the last analysis includes impressing upon his client “exact compliance with the
strictest principles of moral law.”13

The 1969 Model Code of Professional Responsibility, which replaced the
1908 Canons of Professional Ethics, contained Canons, Ethical Considerations,
and Disciplinary Rules.14 Only the latter, however, could serve as the basis for
enforcement action by the state bar association. The Canons, the Code said, “are
statements of axiomatic norms, expressing in general terms the standards of
professional conduct expected of lawyers in their relationships with the public,
with the legal system, and with the legal profession.”15 The Ethical Consider-
ations, the Code continued, “are aspirational in character and represent the
objectives toward which every member of the profession should strive. They
constitute a body of principles upon which the lawyer can rely for guidance in
many specific situations.”16

B. THE ADVENT OF RULES

Criticism of the Model Code of Professional Responsibility as unwieldy and
disjointed, combined with the growing diversification and fragmentation of the
bar, led to its replacement by the ABA in 1983 with the Model Rules of
Professional Conduct.17 Today, the vast majority of states have ethical provi-
sions based on the Model Rules.18 These rules abandon any focus on aspira-
tions, eliminating the Canons and Ethical Considerations in favor of enforceable
rules. Much like statutes, the rules announce minimum standards of conduct
below which lawyers may not fall on pain of punishment. That punishment may

11. CANONS OF PROFESSIONAL ETHICS Canon 15 (1908), reprinted in REGULATION OF LAWYERS: STAT-
UTES AND STANDARDS 222–23 (Stephen Gillers & Roy D. Simon eds., 2006) [hereinafter REGULATION OF

LAWYERS].
12. CANONS OF PROFESSIONAL ETHICS Canon 16 (1908), reprinted in REGULATION OF LAWYERS, supra

note 11, at 33.
13. CANONS OF PROFESSIONAL ETHICS Canon 32 (1908), reprinted in REGULATION OF LAWYERS, supra

note 11, at 33.
14. See REGULATION OF LAWYERS, supra note 11, at 537.
15. MODEL CODE OF PROF’L RESPONSIBILITY Preliminary Statement (1983), reprinted in REGULATION OF

LAWYERS, supra note 11, at 540–41.
16. Id.
17. See Theodore Schneyer, Professionalism as Politics: The Making of a Modern Legal Ethics

Code, in LAWYERS’ IDEALS/LAWYERS’ PRACTICES: TRANSFORMATIONS IN THE AMERICAN LEGAL PROFESSION

95 (Robert L. Nelson et al. eds., 1992) (providing an interesting account of the political maneuvering
among different segments of the bar with respect to various provisions of the code).

18. See REGULATION OF LAWYERS, supra note 11, at 3.
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include either disciplinary action or the use of rule violations as evidence in
lawsuits brought against the lawyer.

This evolution in emphasis reflects diminishing confidence that there is
enough consensus about professional ideals to make hortatory proclamation an
effective means of regulating conduct. Rather than rely on self-constraint
animated by lawyers’ internalization of common values, ethical provisions now
purport to announce in advance what conduct is permitted and what is prohib-
ited. Armed with this notice, lawyers can order their professional lives accord-
ingly and stay out of trouble. As Tanina Rostain has put it, “[t]he transition from
Code to Rules marked a fundamental shift in expectations for legal ethics. In
essence, the organized bar relinquished the ambition of articulating a unified
statement of professional ideas in favor of clearly stating the enforceable legal
obligations of lawyers.”19

This type of regulatory regime is designed to reduce reliance on individual
discretion in promoting ethical conduct. Lawyers must still exercise discretion,
of course, in determining when a rule applies, what it requires, and what, if any,
exceptions to it are applicable. In contrast to the prior regime, however,
professional ethical deliberation is supposed to consist mostly of following rules
rather than open-ended reflection on competing values.20

C. CHARACTER AND RULE COMPLIANCE

The Model Rules reflect ambivalence about the role of character in producing
ethical conduct. On the one hand, more precisely drawn rules reduce the need to
rely on individual character because, to act ethically, the lawyer need only
engage in the relatively narrow exercise of rule interpretation. Furthermore, we
might suspect that professional training will tend to lead lawyers to take a
“technocratic” approach to interpretation, which is guided by the outcome that
the lawyer seeks to achieve rather than a more expansive assessment of the
values expressed by legal rules.21

On the other hand, the Rules are directed at individual lawyers and, for the
most part, address those lawyers as individuals apart from whatever settings in
which they practice. The implicit message is that ethical lapses ultimately are

19. Tanina Rostain, Ethics Lost: Limitations of Current Approaches to Lawyer Regulation, 71 S.
CAL. L. REV. 1273, 1280 (1998).

20. The section on the Scope of the Rules cautions, “The Rules do not, however, exhaust the moral
and ethical considerations that should inform a lawyer, for no worthwhile human activity can be
completely defined by legal rules. The Rules simply provide a framework for the ethical practice of
law.” MODEL RULES OF PROF’L CONDUCT Scope, reprinted in REGULATION OF LAWYERS, supra note 11, at
12. The ABA offers no indication, however, of what these moral and ethical considerations might be,
presumably leaving their identification to the conscience of individual lawyers rather than to any
collective effort on the part of the profession.

21. See Heidi Li Feldman, Codes and Virtues: Can Good Lawyers Be Good Ethical Deliberators?,
69 S. CAL. L. REV. 885, 886 (1996) (“In particular, I argue that [a technocratic] mode of lawyering
discourages, and may even entirely thwart, a certain sentimental responsiveness integral to genuine
ethical deliberation.”)
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attributable to individual weakness or mendacity—in other words, a problem
with character. This focus on individual character is reflected in the ABA’s 1986
report “. . . In the Spirit of Public Service”: A Blueprint for the Rekindling of
Lawyer Professionalism. “The public views lawyers,” the report says, “at best,
as being of uneven character and quality.”22 The Commission expressed its
belief that “most lawyers . . . are conscientious, fair, and able. They serve their
clients well and are a credit to the profession. Yet the practices of some lawyers
cry out for correction.” 23

D. CHARACTER AND RISK MANAGEMENT

The increasing focus on risk management in law firms and legal departments
that Professor Alfieri describes can be seen as consistent with the evolution
from aspirations to rules. Risk management attempts to put in place a set of
standard policies and procedures that minimize individual discretion and empha-
size uniform responses to specific situations. The occurrence of a particular
contingency—such as an inquiry about representation by a potential client—
should trigger the same response in every case—such as conducting a conflicts
check. Risk management provisions are rules designed to avoid violating other
rules, such as state bar provisions, state and federal statutes, regulations, and the
like. The idea is that rule compliance will ultimately beget rule compliance.

Risk management reflects less ambivalence than do the Model Rules, how-
ever, about the role of individual character. The focus of risk management is on
the organizational context in which lawyers practice and how that shapes
behavior. Its emphasis on compliance with provisions one step removed from
rules of conduct de-emphasizes character and highlights circumstance. Refer-
ring a conflicts matter to a committee, for instance, reduces the need to rely on
the ability of an individual lawyer to resist temptation. Similarly, requiring a
second signature on an opinion letter from a lawyer not working on a matter
makes the firm less dependent on the probity of the first lawyer. The objective is
to manipulate circumstances in order to reduce the probability of failures of
character.

On this view, the individual lawyer is a dependent variable in a complex
chain of causal influences. Shifting the strength and weakness of certain of these
influences should make her more likely to act in a particular way. This is a
model in which behavior is less a product of individual will than of the stimuli
to which a lawyer is subjected. Indeed, the exercise of discretion is subversive
of uniformity, so subjectivity is discouraged.

In many respects, this is a salutary shift in focus. It is not surprising, for
instance, that law firms have focused more on risk management as they have

22. AMERICAN BAR ASS’N, COMM’N ON PROFESSIONALISM, “. . . IN THE SPIRIT OF PUBLIC SERVICE”: A
BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, reprinted in DEBORAH L. RHODE & DAVID

LUBAN, LEGAL ETHICS 38 (4th ed. 2004).
23. Id.
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become more bureaucratic business enterprises. Several studies underscore the
crucial role of organizational environment in influencing the behavior of actors
within bureaucratic settings.24 Spurred both by the insights from these studies
and the rewards available under certain regulatory regimes, numerous corpora-
tions have established legal compliance regimes in recent years. Indeed, provid-
ing advice on the creation and maintenance of such programs has become a
major industry.

As law firms have become larger and more geographically dispersed, as well
as more explicitly profit-oriented, it makes sense that they would learn from
business organizations attempting to place ethical constraints on profit-seeking
behavior. Given that firms now contain an increasing diversity of practice
specialties, fill more of their partner ranks through lateral hiring, and often
employ lawyers of differing national backgrounds and cultures, it is more
difficult to assume a consensus on professional values among members of the
firm. The result may be that the importance of attaining financial objectives is
the default consensus. Firms therefore are more likely to emphasize rule compli-
ance than professional discretion as the foundation for ethical conduct.

II. RISK MANAGEMENT AND MORAL PSYCHOLOGY

Risk management is also consistent with a growing body of research on
ethical behavior outside of organizational contexts. This research has been
described as “situationist.”25 It challenges the notion that ethical behavior is
primarily the work of good character, conceptualized as an integrated set of
dispositions that operates across a wide variety of circumstances. Situationism
instead suggests that behavior is highly context-dependent and often differs
based on what seem to be trivial differences between one situation and another.
Someone who is faithful to a spouse, for instance, may nonetheless embezzle
money from an employer; someone who is willing to stop on the highway to
help a stranger with a flat tire may not stop while on foot to help a stranger who
appears to be ill. Myriad circumstantial factors make it hazardous to predict
behavior in one setting based on behavior in another. On this view, rather than
speak of character in a global sense, we should think of it in disaggregated
terms, as dispositions to act in certain ways under certain circumstances.

This perspective implies that, rather than trying to develop characters that
will determine behavior regardless of the situation, we should attend more to
features of our environment that influence conduct. As philosopher John Doris

24. See, e.g., CODES OF CONDUCT: BEHAVIORAL RESEARCH INTO BUSINESS ETHICS 46 (David M. Messick
& Ann E. Tenbrunsel eds., 1996) (suggesting “a perspective of ‘command responsibility’ and an
emphasis on the various duties of individuals, including the duty not to overlook harm, and the duty to
carry out positional responsibilities”); Harvey S. James, Jr., Reinforcing Ethical Decision Making
Through Organizational Structure, 28 J. BUS. ETHICS 43 (2000) (examining how a firm’s organizational
structure affects the ethical behavior of workers).

25. JOHN M. DORIS, LACK OF CHARACTER: PERSONALITY AND MORAL BEHAVIOR 1 (2002). Doris’s book
contains an extensive discussion of much of this body of work.
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states, situationism “reminds us that the world is a morally dangerous place.”26

Confidence in character can put people at risk in morally dangerous situations
because it can lead them to overestimate their ability to resist circumstantial
pressures. Rather than simply attempting to strengthen resolve, we should
instead, or in addition, try to avoid putting ourselves in situations that test it.

John Doris illustrates this point with the example of someone who is invited
to dinner by a flirtatious colleague when his spouse is out of town. Rather than
accept the invitation on the assumption that he has a virtuous enough character
to resist temptation, a more realistic person might conclude that prudence
suggests he decline the invitation in the first place.27 The factors that determine
our ethical success or failure thus “often emerge earlier in an activity than might
be thought.”28 This means that we may be less ethically responsible for failing
to resist powerful pressures than for putting ourselves in situations where we
will encounter them. “Only by being aware of the situational threats to responsi-
bility can we act as responsible persons in as many situations as possible.”29 By
providing a better understanding of the determinants of behavior, situationism
may foster “a process of self-manipulation that allows people to take a more
active and responsible role” in their lives.30

An emphasis on risk management reflects this focus. The establishment of
certain policies and procedures is designed to create circumstances that mini-
mize the probability of undesirable conduct and maximize the probability of
good. A sound risk management program identifies what are most likely to be
occasions of temptation and attempts to adopt measures that reduce their
potency. As situationism recommends, it focuses on a point earlier in the causal
chain than the ultimate ethically significant decision.

The rise of risk management, thus, is commendable insofar as it recognizes
the importance to ethical conduct of situational influences in general and
organizational influences in particular. Its implicit account of lawyers’ behavior
represents a sophisticated advance over appeals that focus on individual charac-
ter and values.

The insights of situationism do not mean, however, that character is irrelevant
to producing ethical conduct. While we may be skeptical of accounts of
character that are meant to hold true globally, the situationist acknowledges that
narrower dispositions and attitudes can play a role in how people respond to
different circumstances. We need not be full Skinnerians, subscribing to the
notion that human conduct is simply the end result of stimulus and response.31

Humans must still confront the “burdens of moral agency,”32 exercise discre-

26. Id. at 146.
27. Id. at 147.
28. Id.
29. Id. at 153.
30. Id.
31. See, e.g., B.F. SKINNER, ABOUT BEHAVIORISM (1976).
32. Alfieri, supra note 6, at 1911.
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