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Addressing the Negative Externalities of Trade:
Flanking Policies and the Role of Package Treaties

By Gregory Shaffer”

“The South says, that slavery is nothing to us at the North. But, through our trade, we are
brought into constant contact with it; we grow familiar with it; still more, we thrive by it;
and the next step is easy, to consent to the sacrifice of human beings by whom we
prosper.” (italics in original)

-William Ellery Channing, “Tribute to the American Abolitionists for their Vindication of
Freedom of Speech,” American Anti-Slavery Society (New York 1861) [1836]

l. Introduction

With trade we live in an interconnected world. We benefit from it. Our countries mutually
gain from it. And we may be complicit in harms that underlie it. William Ellery Channing’s 1836
Tribute to the American Abolitionists, following the murder of an abolitionist publicist by a pro-
slavery mob, captures this basic dilemma.! What we trade and what we consume inextricably link
us with how goods are produced, whether it be in ways that foster economic development, raise
individuals out of poverty, and enable governments to spend more on environmental protection
and technological adaptation to foster sustainability, or in ways that oppress labor, unravel the
social fabric, and destroy the atmosphere on which life depends.

Trade agreements generally did not fundamentally address this dilemma.? Rather, they
focused predominantly on removing barriers to foreign commerce and freeing up markets. Issues
of sustainability and social inclusion were left to domestic policy, potentially complemented by

* Gregory Shaffer is Scott K. Ginsburg Professor of International Law, Georgetown University Law Center. | thank
Tomer Broude, Harlan Cohen, Ben Heath, Jeffrey Kucik, Nicolas Lamp, Desirée Leclerg, Tim Meyer, Joel Trachtman,
one anonymous reviewer, and participants at workshops at the Graduate Institute, Geneva, and Georgetown Law
School for their comments.

! For background, see Michael Kent Curtis, ‘The 1837 Killing of Elijah Lovejoy by an Anti-Abolition Mob: Free
Speech, Mobs, Republican Government, and the Privileges of American Citizens’ (1997) 4 UCLA L Rev 1109, 1163.
2 The draft Havana Charter was to create an International Trade Organization that would address trade and labor,
among other matters. However, the parties abandoned the Charter in favor of General Agreement on Tariffs and Trade
(GATT) in 1947 after it became clear that the U.S. Congress would not approve the Charter. See Daniel Drache, ‘The
Short but Significant Life of the International Trade Organization: Lessons for Our Time’ (2000) Centre for the Study
of Globalization and Regionalisation Working Paper 62/00, 25-27 <https://core.ac.uk/download/pdf/47530.pdf>
accessed 18 January 2024.



non-trade agreements that were weak on enforcement.® The failure of members of the World Trade
Organization to address these issues helps explain the regime’s decline and challenges to its
legitimacy.

Today, more trade agreements address the dilemma, however gropingly. In 2023, United
States Trade Representative Katherine Tai invoked a paradigm shift in the way the United States
formulates its trade policy goals. She contended that the United States has moved away from
advancing the goal of “liberalization” in “pursuit of efficiency” toward supporting the goals of
“resiliency,” “sustainability,” and inclusion.* This shift responds to multiple crises that the United
States faces, from the material challenges of job precarity, wage inequality, and climate change,
to social crises of polarization exacerbated by partisan media, to political crises of rising
authoritarianism and geopolitical conflict.

This article assesses different flanking policies and institutional responses to the negative
spillovers of liberalized trade. Flanking policies, as defined by Pauwelyn and Sieber-Gasser, are
“policies that can mitigate negative effects of trade liberalization, or the concerns of domestic
stakeholders regarding said effects, or both, and that are legally or factually linked to such trade
liberalization.”® Flanking policies, in this sense, have both a substantive dimension and a political
one. Substantively, they aim to “mitigate negative effects” and thus contribute to social welfare.
Politically, they respond to domestic stakeholder concerns about trade liberalization with the aim
of making the agreements “more palatable to their domestic opponents.”®

Flanking measures can be taken solely at the domestic level independently of, or pursuant
to, an international agreement. They can involve domestic adjustment policies, unilateral
restrictions to trade, information sharing and peer review by transnational networks, or treaties
imposing binding procedural and substantive rules. The last of these options involves positive
obligations that combine trade, environment, and labor commitments in what we call a “package
treaty.” A package treaty is “a legally binding treaty or other international convention or
agreement, that includes legally binding commitments on both trade liberalization and mutually
agreed flanking policies.””

% The conventional argument for trade liberalization is that removing trade barriers increases countries’ aggregate
social welfare so that standards of living rise and governments have greater funding to expend on other matters, such
as social welfare and environmental sustainability.

4 Katherine Tai, ‘Ambassador Katherine Tai's Remarks at the National Press Club on Supply Chain Resilience’ (Office
of the United States Trade Representative, Executive Office of the President, 2023) <https://ustr.gov/about-us/policy-
offices/press-office/speeches-and-remarks/2023/june/ambassador-katherine-tais-remarks-national-press-club-
supply-chain-resilience> accessed 18 January 2024 (“Our new approach to trade recognizes people as more than just
consumers, but also producers—the workers, wage-earners, providers, and community members that comprise a
vibrant middle class. Our focus has shifted from liberalization and the pursuit of efficiency and low costs—at any
cost—to raising standards, building resiliency, driving sustainability, and fostering more inclusive prosperity at home
and abroad”).

5 Joost Pauwelyn and Charlotte Sieber-Gasser, ‘Addressing Negative Effects of Trade Liberalization: Unilateral and
Mutually Agreed Flanking Policies’ (forthcoming) World TR.

& Noemie Laurens, Christian Winkler and Cedric Dupont, ‘Sweetening the liberalization pill: flanking measures to
free trade agreements’ (2024) 31 Rev of Intl Political Economy 1, 4.

" Pauwelyn and Sieber-Gasser (n 5).



Through a package treaty, countries mutually agree on flanking policies to mitigate the
negative effects of trade, such as on labor, social inclusion, and environmental sustainability. Trade
agreements increasingly include binding commitments that address the negative effects of trade
liberalization. In some cases, however, the commitments are non-binding, as appears to be the case
with the Biden administration’s signature Indo-Pacific Economic Framework. Such agreements
can be viewed as merely symbolic (such as forms of greenwashing), as potentially empowering of
local and transnational stakeholders, or as potential steppingstones toward a package treaty that
contains binding commitments. They are part of ongoing transnational normative development.

Conceptually, the article sets forth three justifications for flanking policies in terms of three
categories of negative externalities from trade and economic globalization: material, moral, and
social/political. Although these different justifications predominate in responses to particular
policy issues, they also overlap. After explaining these justifications, the article notes that limiting
analysis to them is unhelpful because, as Ronald Coase highlighted, externalities tend to be
reciprocal and omnipresent.? In the case of trade in an interdependent world, while production of
traded goods in one country can have external effects in the trading partner, the trading partners’
regulation of those goods, including its application of trade restrictions, can have external effects
in the exporting country. Each country will view the policies of the other as having an externality
on it and its stakeholders.

The key questions for policy thus must extend beyond justifications for flanking policies
and incorporate comparative analysis of institutional choices over the management of externalities.
These institutional choices should be assessed in terms of participation and outcomes.® The article
applies this analytic framework to developments and future options for the governance of
sustainability and climate change mitigation, on the one hand, and social inclusion and labor rights,
on the other hand. In each area, the United States and European Union (among others) increasingly
assert regulatory authority over the consumption of traded products based on how they are
produced, while simultaneously driving the development of package treaties to address production
processes that implicate labor, social inclusion, and environmental protection. These areas involve
different forms of externalities and justifications for regulatory intervention, as well as different
tradeoffs among institutional choices.

The article makes three primary contributions to the growing literature on trade, social
inclusion and sustainability. First, it provides an original typology of negative externalities that
justify trade restrictions, while noting the challenges posed for flanking measures given the
reciprocal nature of externalities (Part Il). In doing so, it opens up analysis regarding the
institutional choices and tradeoffs for addressing externalities, compared to traditional approaches

8 Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 JL & Econ 1. See also Joel Trachtman and Jeffrey Dunoff,
‘Economic Analysis of International Law’ (2009) 24 Yale J Intl L 1; and Eric Posner and Alan Sykes, Economic
Foundations of International Law 20 (2013) (“most international law may be understood as an effort to orchestrate
cooperation in the face of international externalities”).

9 See Gregory Shaffer and Joel Trachtman, ‘Interpretation and Institutional Choice at the WTO’ (2011) 52 Va J Intl L
103, 104-109; Gregory Shaffer, ‘Power, Governance and the WTO: A Comparative Institutional Approach’ in Michael
Barnett and Bud Duvall (eds), Power in Global Governance (CUP 2005).



that contrast “free trade” with “policy space” or “protectionism.” The baseline for analysis
becomes the management of externalities of one country’s policies on others. Second, it assesses
different institutional choices for addressing such externalities, which can involve variation in
reliance on, and deference toward, domestic measures, on the one hand, and the development of
transnational and international measures, including through package treaties, on the other hand
(Part 111). Third, and importantly, in assessing these choices, it shows how the concept of flanking
measure could and arguably should be flipped, so that environmental sustainability and social
inclusion become the core and trade and other measures the flanking policies (Part IV). In each
case, it applies this analytic framework to contemporary debates regarding the relation of trade to
labor rights and social inclusion, on the one hand, and sustainability and climate change, on the
other — which are two critical issues of our time.

I1. On Negative Externalities: Three Categories and their Reciprocal Nature
1. Three Categories of Externalities

The existential crisis of our age is climate change. The interrelated social challenges of our
time (salient in the United States where | write, but not limited to the United States) are job
insecurity and social inequality, which give rise to social and political polarization and distrust.°
They threaten democratic governance and the rule of law, which are under pressure and showing
declines around the world.!! Liberalized trade, which was long trumpeted for the mutual economic
gains it brought to countries, has been called into question because of its negative spillover effects,
most prominently as regards social impacts, but also as regards climate change.

Conceptually, three types of negative externalities (or negative spillover effects) justify the
adoption of flanking policies to address them. Some might suggest that the term ‘spillover effects’
has a broader application than ‘externalities’, but many use the terms interchangeably, as do 1.12 |
apply the term externalities because of its importance in the economic literature for justifying
policy interventions. Economists have provided the dominant arguments in support of trade

10 Gregory Shaffer, ‘Retooling Trade Agreements for Social Inclusion’ [2019] U Il L Rev 1; Nita Rudra,
‘Globalization, Workers, and Inequality in Developing Economies’ (2023) White Paper for the Remaking Trade
Project.

11 Gregory Shaffer and Wayne Sandholtz, ‘The Rule of Law under Pressure: The Enmeshment of International and
National Trends’ in Gregory Shaffer and Wayne Sandholtz (eds), The Rule of Law under Pressure: A Transnational
Trend (forthcoming).

12 See, e.g., Henry N Butler and Jonathan R Macey, ‘Externalities and the Matching Principle: The Case for
Reallocating Environmental Regulatory Authority’ (1996) 14 Yale J on Reg 23 (“The market failure that results when
market participants do not internalize the external costs of their activities causes resources to be misallocated. Thus,
the negative externalities — or spillover costs — associated with pollution are an economic problem because they lead
to an inefficient allocation of resources.”); Richard B Stewart, ‘International Trade and the Environment: Lessons
from the Federal Experience’ (1992) 49 Wash & Lee L Rev 1329, 1332 (referring to “externalities or spillovers”).



liberalization, and they have justified government intervention in the form of flanking policies in
response to “market failures” that give rise to “negative externalities.”*®

The concept of externalities nonetheless is a contested one. Classically, economists
predominantly apply the concept in material terms to account for costs or benefits that are not
incorporated in market prices.** Thus, if the production of a product gives rise to social costs in
the form of air or water pollution, and those costs are not incorporated (and thus “internalized”) in
the price of a product, they are viewed as negative “externalities.”*® The externality is a material
one because of harm to the environment, as in the case of air or water pollution, that is not
incorporated in prices but which affects other people — referred to as “third parties” because they
are not parties to the market transaction.*® Alternatively, externalities can be conveyed through the
price system and materially affect third parties. In this sense, they are pecuniary, as when the wages
of workers in one country are adversely affected by competition from imported goods produced in
violation of labor rights in another country.!’

However, there are more than material externalities to a transaction. There are also moral
ones.'® Slavery and forced labor, for example, do not create a material social cost for those who
consume products produced with them.'® The consumer rather benefits materially from the
products’ lower prices. To conceptualize this cost as an externality, one must expand the concept
to include moral ones. Where a society believes that slavery or forced labor is immoral, its
importation and consumption of products produced elsewhere with such laborers renders it
complicit in supporting such a system. Complicity with such practices through the purchase of
products at low prices has moral costs. In the terminology of this article, it involves a moral
externality. As Iris Marion Young writes, we are structurally interconnected in the sense that as
consumers we “contribute . . . to the structural processes that produce injustice.”?°

13 The classic work is Arthur Pigue, The Economics of Welfare (Macmillan & Co 1920). See also Richard Cornes and
Todd Sandler, The Theory of Externalities, Public Goods, and Club Goods (2nd edn, CUP 2009).

14 See, e.g., Butler and Macey (n 12); Cornes and Sandler (n 13).

15 Relatedly, where a production process has positive economic effects that benefit third parties, such as knowledge
spillovers from the conglomeration of research in Silicon Valley, these spillovers are called “positive externalities.”
16 Butler and Macey (n 12).

7 Pecuniary externalities are contrasted with material (or technological/physical) ones, but both involve material,
economic costs, as opposed to moral and social/political ones, as typologized here. Pecuniary externalities affect
market prices, such as wage rates implicated by foreign trade. Jean-Jacques Laffont, ‘Externalities’ in Lawrence E
Blume and Steven N Durlauf (eds), The New Palgrave Dictionary of Economics (2nd edn, Palgrave Macmillan 2008);
Kim Kaivanto, ‘Trade-Related Job Loss, Wage Insurance and Externalities: An Ex Ante Efficiency Rationale for
Wage Insurance’ (2007) 30 World Econ 962, 963-64.

18 Cf. Eric Posner and Cass Sunstein, ‘Moral Commitments in Cost-Benefit Analysis’ (2017) 103 Va L Rev 1809;
Henrik Horn and Petros C Mavroidis, ‘The Permissible Reach of National Environmental Policies’ (2008) 42 JWT
1107 (contrasting pecuniary, physical, and moral trans-boundary externalities).

19| reference slavery not for rhetorical purposes or to conflate slavery and forced labor, but to make the conceptual
point regarding different categories of externalities and how concerns over the links between trade and these
externalities go back in time. On the dangers of speaking of “forced labor” as “modern-day slavery,” see Janie Chuang,
‘The Challenges and Perils of Reframing Trafficking as “Modern-Day Slavery”’ [2015] Anti-trafficking Rev 146
<https://www.antitraffickingreview.org/index.php/atrjournal/article/view/138/143> accessed 19 January 2024.

20 Iris Marion Young, ‘Responsibility and Global Justice: A Social Connection’ (2006) 23 Soc Phil & Pol’y 102, 102—
03.



In addition, there is a third category of externalities which are not directly material or
moral, but social and political.?! Trade and investment liberalization help empower capital in
relation to labor and government.?? Where capital can invest in another country with lower labor
protections, it enhances its bargaining leverage over labor. If labor demands too much, capital can
threaten to close a facility and move elsewhere. Similarly, capital can engage in tax arbitrage by
structuring its investments in low tax jurisdictions, thereby pressuring governments to lower taxes
and provide subsidies to attract and retain capital. The result is that labor and government are
relatively disempowered in their relations with capital. These processes over time can exacerbate
social inequality and job precarity, erode social solidarity and trust, and spur social and political
polarization, emboldening authoritarian movements and undermining the rule of law. When the
externalities are significant and extend beyond individual firms and workers, they can have
systemic social and political impacts.?® In the terminology of this article, they involve social and
political externalities.

Negative political externalities extend beyond concerns over social inclusion and
conventionally include national security. In the post-World War 1l era, trade was largely viewed
as contributing to improved foreign relations and thus conducive to international peace.?*
However, countries can weaponize trade interdependence and they have increasingly done so0.?°
These tactics have triggered calls for reducing reliance on trade, and thus make supply chains for
the production of goods more “resilient.”?® This article does not address flanking policies imposed
on national security grounds, which have been extensively addressed elsewhere and at times
overlap, as when climate change or political polarization are conceptualized as security concerns.?’
Nonetheless, this article’s framework of institutional analysis applies to them as well.

Table 1 summarizes these three categories of externalities.

Table 1: Three Categories of Externalities

Types: Material Moral Social/Political

21 See Marc Fleurbaey, Ravi Kanbur and Brody Viney, ‘Social Externalities and Economic Analysis’ (2021) 88 Soc
Res: An Intl Q 171. Cf. Wilfred J Ethier, ‘Political Externalities, Nondiscrimination, and a Multilateral World” (2002)
Penn Institute for Economic Research (PIER) Working Paper 02-030
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=333006> accessed 19 January 2024.

22 Dani Rodrik, The Globalization Paradox: Democracy and the Future of the World Economy (W.W. Norton 2011);
Dani Rodrik, Straight Talk on Trade; Ideas for a Sane World Economy (Princeton UP 2017).

23 Rodrik, Paradox (n 22); Rodrik, Straight Talk (n 22).

24 Cordell Hull, The Memoirs of Cordell Hull (Macmillan & Co 1948) 81 (“unhampered trade dovetailed with peace;
high tariffs, trade barriers, and unfair economic competition, with war”).

% Henry Farrell and Abraham L Newman, ‘Weaponized Interdependence: How Global Economic Networks Shape
State Coercion’ (2019) 44 Intl Sec 42.

% Anthea Roberts and Nicolas Lamp, Winners and Losers: Narratives about Economic Globalization (Harvard UP
2020).

27 See, e.g., Benton Heath, ‘Making Sense of Security’ (2002) 116 AJIL 289; Mona Pinchis-Paulsen, ‘Let’s Agree to
Disagree: A Strategy for Trade-Security’ (2023) 25 J Intl Econ L 527; Gregory Shaffer, ‘Governing the Interface of
U.S.-China Trade Relations’ (2022) 115 AJIL 622.



Examples: Environmental harm | Complicity in Social unrest;
injustice political polarization

2. Distinction and Overlap of the Three categories in Practice

Justifications for regulatory intervention predominantly highlight different types of
externalities in different areas. Most of the economics literature regarding trade and the
environment has focused on negative material externalities involving environmental harm, such as
harm to human, animal, or plant life and health. In contrast, justifications for regulation that
responds to trade’s impact on labor rights, where raised, are more likely viewed in social/political
or moral terms. In practice, one can justify a governmental measure in terms of all three categories
of externalities because all three overlap and can exist simultaneously. We illustrate this important
point by starting with the analysis of externalities involving environmental harm, followed by
those involving labor and social inclusion.

a. Environmental Harm. Environmental damage from a product’s production that is not
incorporated in the price of a product is classically conceptualized as a negative material
externality. Where the harm is transboundary or global in scope—such as with transboundary
pollution, the depletion of the ozone layer, or the negative effects of global warming—then the
externalities are material for citizens outside the producing country. Some material environmental
externalities, such as greenhouse gas emissions that trigger global warming affect all life on earth.

Although most literature focuses on the material externalities of environmental harm,
moral externalities also arise. When citizens of one country purchase and consume a product that
is produced in environmentally harmful ways in another country, they and the importing country
become complicit in that harm. The most famous example of trade restrictions successfully
justified on moral grounds is the EC-Seal Products case before the World Trade Organization
(WTO).%® There the European Union justified a ban on the import of seal products under the
“public morals” exception set forth in GATT Article XX(a). The E.U. maintained that its
regulatory regime responded to the moral concerns of E.U. citizens regarding the inhumane killing
of seals. The case, brought by Canada and Norway, involved animal welfare concerns, and not
environmental ones. However, a similar logic applies to production processes that negatively
impact the environment, such as climate change. The clearing of tropical forests for the production
and export of agricultural crops, for example, not only eliminates critically important climate sinks,
but it also destroys the livelihoods and life worlds of indigenous communities. More broadly,
global warming-induced heat waves, floods, fires, storms, and droughts can result in catastrophic
harm, particularly affecting the poor and most vulnerable. One can justify governmental measures
to avoid moral complicity in such harms.

28 Appellate Body Report on European Communities — Measures Prohibiting the Importation and Marketing of Seall
Products, WT/DS400/AB/R, WT/DS401/AB/R, adopted 18 June 2014.



Some environmental harm, such as climate change, also can give rise to social and political
externalities. Climate change can lead to droughts and water shortages that trigger societal conflict
and even collapse. Such environmental and social stresses can erupt in violence. Governments
have the duty to ensure social peace, and there is thus justification for governmental measures to
address these transboundary social and political externalities.

The dispute over European trade restrictions on Indonesian palm oil exemplifies how all
three categories of externalities may arise.?® The consumption of palm oil produced through the
clearing of rain forests contributes to climate change, and thus involves a material externality that,
absent a tax or other sanction, is not internalized in the cost of the product. It also involves a moral
externality to the extent that a society does not wish to be complicit in the consumption of products
that will have severe effects on vulnerable people affected by climate change. It likewise can
involve social and political externalities to the extent that climate change triggers mass migration
that uproots livelihoods and social stability.

Table 2 summarizes the three categories of externalities in the environmental context.

Table 2: Environmental Externalities

Types: Material Moral Social/Political
Examples: Environmental Complicity through Social & political
pollution consumption of effects of climate
products change

b. Labor Rights and Social Inclusion Concerns. One can likewise conceptualize labor and
human rights violations in the production process as a material, pecuniary externality for third
parties in that the “costs” to domestic workers from “unfair”” competition is not incorporated in the
price of the product. W.E.B. Dubois made this key point in the chapter “The White Worker” in his
masterpiece Black Reconstruction in America. As he wrote, slavery in the South was not only a
moral concern of Abolitionists in the North, but also a material one of white workers who risked
being disadvantaged from competition with slave labor. In his memorable words, “[t]hese workers
came to oppose slavery not so much from moral as from the economic fear of being reduced by
competition to the level of slaves.”*® Competition always will have pecuniary effects on producers,
including labor, but it is only when that competition is deemed “unfair” that “labor rights” issues
arise. Unlike with climate change, however, the economic “cost” of competition because of lower
labor and human rights standards is only indirectly transboundary and material in nature. Any harm
to workers in the importing country applies only to the extent that capital in the importing country
lays off workers or reduces wages and worker protections to remain competitive. That will be the

2% European Union — Certain Measures concerning Palm Qil and Qil Palm Crop-Based Biofuels — Communication
from the Panel, WT/DS593/12 (24 February 2023).

30 WEB Du Bois, Black Reconstruction in America, 1860-1880 (first published 1935, The Free Press 1998) 18. | thank
Ben Heath for recalling this passage.



case only where a sector is affected by trade and does not otherwise adapt. Labor in many services
sectors, for example, has not been affected, and businesses can compete based on higher
productivity and higher quality. Although labor rights advocates have successfully linked foreign
labor rights violations to negative, pecuniary spillover effects on U.S. workers, human rights
advocates have been less successful.3

Justifications based on moral arguments have been more salient in justifying governmental
intervention to protect labor and human rights than to protect the environment. When citizens of
one country consume a product that is produced in violation of fundamental labor and other human
rights abroad, they and the importing country become complicit in that harm. The material harm
from the rights violation is felt by the foreign victims, and the pecuniary harm and externality is
felt by the domestic workers who lose their jobs or are otherwise harmed. Yet there is also a moral
harm in being part of a society that consumes products produced in violation of the fundamental
rights. Where one purchases products produced through slavery, for example, one becomes
complicit, and thus responsible, in economically supporting that practice, as captured in
Channing’s protestation in this article’s epigraph. The prominence of labor rights issues, however,
such as prohibitions against child labor, can vary in light of differing economic and social contexts
in the Global North and Global South. The definition of the moral externality, in these cases, is (at
least partially) socially and politically constructed. Those constructions are a result of historical,
political struggles that may be national or regional in scope.

In addition, commentators more prominently justify trade restrictions to protect social
inclusion in response to trade’s social and political externalities, as compared with environmental
protection. Economic globalization facilitated by trade agreements has, as noted above,
empowered capital in its relationship with labor. It also has empowered capital in relation to
governments since capital can threaten to locate elsewhere if states raise taxes, constraining a
state’s ability to fund social welfare and economic adjustment. The huge shift in manufacturing
linked with trade with China, for example, has contributed to rising job precarity, social inequality,
and social distrust in the United States, which political populists with authoritarian tendencies
leverage.? The result has been a rise in economic inequality in the United States to levels not seen
since the 1920s, and the erosion of the social fabric.3® These processes arguably have contributed

31 Desirée LeClercq, ‘The Disparate Treatment of Rights in U.S. Trade’ (2021) 90 Fordham L Rev 1, 26 (“Human
rights advocates, by contrast, have not demonstrated a clear connection to trade conditions”). As | have noted
elsewhere, “labor rights are distinct from human rights in their focus on collective mobilization of workers in relation
to employers on the market, as opposed to an individual’s relation to the state.” Gregory Shaffer, ‘Governing the
Interface of U.S.-China Trade Relations’ (2021) 115 AJIL 622, 658.

32 David Autor, David Dorn and Gordon Hanson, ‘The China Syndrome: Local Labor Market Effects of Import
Competition in the United States’ (2013) 103 Am Econ Rev 2121; Daron Acemoglu and others, ‘Import Competition
and the Great U.S. Employment Sag of the 2000s” (2016) 34 J Lab Econ S141; David Autor and others, ‘Importing
Political Polarization? The Electoral Consequences of Rising Trade Exposure’ (2020) 110 Am Econ Rev 3139.

33 Greg Leiserson and others, ‘The Distribution of Wealth in the United States and Implications for a Net Worth Tax’
(Washington Center for Equitable Growth, 21 March 2019) <https://equitablegrowth.org/the-distribution-of-wealth-
in-the-united-states-and-implications-for-a-net-worth-tax/> accessed 19 January 2024; Branko Milanovic, Global
Inequality: A New Approach for the Age of Globalization (Harvard UP 2016) 46-117.



to declines in democracy and the rule of law globally.* In sum, where capital invests abroad and

otherwise benefits from products produced under such conditions, it can weaken labor’s bargaining

position, heighten social inequality, distrust, and polarization, and undermine the social fabric and

political governance unless adequate flanking measures are taken. The externality, in other words,

is imposed on the entire society, as Karl Polanyi captured in his study of the inter-war period.®
Table 3 summarizes the three categories of externalities in the labor context.

Table 3: Labor & Social Inclusion Externalities

Types: Material Moral Social/Political
Examples: Wage suppression & | Complicity through Unravelling of social
job precarity from consumption fabric
unfair competition

In sum, policymakers can justify government intervention to protect labor, foster social
inclusion, and support environmental sustainability in response to all three categories of

externalities because they may simultaneously be in play. Figure 1 captures these categories and
how they overlap in practice.

Figure 1

Material
Externalities

Moral
Externalities

Social/Political
Externalities

3. The Challenge of the Reciprocal Nature of Externalities: Whose Externality?

34 Shaffer and Sandholtz (n 11)
3 Karl Polanyi, The Great Transformation: The Political and Economic Origins of Our Time (Beacon Press 1944).

10



Given the presence of different types of externalities, it is easy to justify unilateral measures
that ban or otherwise impede market access to foreign goods. However, ending the analysis here
is problematic because externalities, in the real world, are both pervasive and reciprocal, as Coase
showed. In his famous article The Problem of Social Cost, Coase provided a series of examples
that illustrate the reciprocal nature of externalities. He begins the article by citing “the case of a
confectioner the noise and vibrations from whose machinery disturbed a doctor in his work. To
avoid harming the doctor would inflict harm on the confectioner.”*® Concomitantly, to avoid
harming the confectioner would inflict harm on the doctor.

Measures restricting trade illustrate the dilemma. Tariffs or trade bans imposed on products
from a third country on account of labor rights violations from production processes can have
negative effects on workers and economic development in that country. Indeed, workers in that
country can be made even worse off from trade barriers since not only may they lose their jobs,
but export industries generally pay at higher levels and provide better working conditions than
purely domestic ones.®” Vulnerable workers in poor countries may be pushed to the informal sector
where working conditions are much worse.

Similarly, countries from the ‘Global South’ oppose policies in the ‘Global North’ that
impose import taxes on their products on environmental grounds, such as climate change
mitigation, because of the negative impacts on their development that affects their citizens. They
acknowledge the need for climate change mitigation but contend that the primary costs should be
borne by developed countries who are responsible historically for the buildup of greenhouse gasses
and who have greater capacity to address the problem. They stress the principle of “common but
differentiated responsibilities” of developed and developing countries for climate change
mitigation.*® Because of the reciprocal nature of externalities, trade restrictions imposed by the
Global North not only harm these countries’ development prospects, but particularly negatively
affect small and more vulnerable producers. Brazil, Indonesia, and other Global South countries
thus attack unilateral trade measures threatened by the U.S. and E.U. as “green” colonialism.%

% Coase (n 8). In contrast, Donald Elliott and Dan Esty argue that externalities should not be viewed as reciprocal but
rather be prohibited. E Donald Elliott and Daniel C Esty, ‘The End Environmental Externalities Manifesto’ (2021) 29
NYU Envtl LJ 505. However, to take climate change and social inclusion, developing countries argue that there are
tradeoffs for their development. Developed country measures that do not account for common but differentiated
responsibilities for climate change, and varying developmental and environmental contexts, are materially, morally,
and socially harmful for developing countries and their constituents, constituting a form of negative externality.

37 Desirée LeClercq, ‘A Worker-Centered Trade Policy’ (2023) 61 Colum J Transnatl L 734, 764-65 (describing how
the U.S. removal of AGOA benefits for Swaziland (Eswatini) over the worker rights criterion negatively affected the
largely female apparel sector in the country when it redirected its textiles to South Africa); Greg Distelhorst and Diana
Fu, ‘Wages and working conditions in and out of global supply chains: a comparative empirical view’ (2017)
International Labour Organization Research Note <https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---
act_emp/documents/publication/wems_619715.pdf> accessed 19 January 2024; World Trade Organization, World
Trade Report 2017: Trade, Technology and Jobs (2017) (section D).

38 Joanne Scott and Lavanya Rajamani, ‘EU Climate Change Unilateralism’ (2012) 23 EJIL 469.

39 Small producers, for example, are less able to afford the costs of the E.U.’s burdensome certification processes
regarding sustainability for imports. Joint Letter: European Union Proposal for a Regulation on Deforestation-Free
Products, G/AG/GEN/213 (29 November 2022). Indigenous communities in Canada likewise opposed Europe’s ban
on seal products, discussed above, as neocolonial. Michael Fakhri, ‘The WTO, Self-Determination, and Multi-
Jurisdictional Sovereignty’ (2014) 108 AJIL Unbound 287.
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Much of the analysis in the United States and Europe, in contrast, focuses on the need to address
negative externalities experienced by constituents in the Global North from competition with
products produced without adequate regulation in the Global South, and not those in the Global
South from trade restrictions imposed by the Global North.

Figure 2: The Reciprocal Nature of Externalities

Impact of trade

Greenhouse gas restrictions on
emission impacts on exporting country
importing country workers and
development

Trade negotiations traditionally were grounded in the principle of reciprocity, subject to
“special and differential treatment” for developing countries. The reciprocity principle, however,
focused on market access — as in the case of tariff cuts.*° The management of negative externalities
raises new, more complex institutional challenges. It is because countries and their stakeholders
are affected by the costs of different externalities, and because they may not agree on their nature,
that the management of these externalities becomes critical for international cooperation and,
ultimately, for social welfare.

I11. Institutional Choice in Addressing Externalities: A Dynamic Perspective

Because of the reciprocal nature of externalities, whether resulting from production
processes or from government regulation, the key question is institutional choice regarding their
management. The baseline for analysis is no longer free trade and protectionism or national policy
space. Rather, the reciprocal nature of externalities focuses attention on institutional choices that
involve tradeoffs in the management of negative externalities. The choices should not be viewed
in static terms, but rather dynamically as part of transnational processes that provide different
participatory opportunities for affected parties and that result in different outcomes over time.
Since tradeoffs in addressing material, moral, and social externalities are not commensurable,
especially when involving countries and citizens living in vastly different economic and social

40 Bagwell and Staiger apply the principle of reciprocity in theorizing the world trading system as a response to the
“terms-0f-trade consequences” of unilateral trade-policy choices. They stress that the terms-of-trade consequences
and the market-access implications of trade-policy choices are different ways of expressing the same thing.” Kyle
Bagwell and Robert W Staiger, The Economics of the World Trading System (MIT Press 2002) 5.
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contexts, one cannot simply aggregate total costs and benefits to derive the best outcome, as
recommended by Coase.*

Because domestic governments are most responsive to domestic social conditions, a great
deal of policymaking should reside at the domestic level. As a result, leading trade policy experts
opposed the incorporation of binding labor and environmental commitments in trade agreements.
They advocated leaving these issues to the domestic level or to other international agreements
(placing them in separate silos), and they contended that allowing unilateral trade barriers based
on how goods are produced would wreck the trading system.*? Others argued that trade agreements
should not be expanded to new areas, but that countries should be permitted to impose unilateral
trade restrictions on labor and environmental grounds to protect their social bargains and
democratic choices internally.*

Yet, because of the reciprocal nature of the externalities, international institutional
arrangements are also appropriate. Among the options are package treaties that incorporate binding
commitments on trade, environment, and worker protection. This treaty option is not a panacea
given the political economy of international negotiations and enforcement. It rather should be
viewed in relation to, and in interaction with, a range of other imperfect institutional alternatives,
including domestic arrangements. The tradeoffs among these institutional choices have become
more salient as the United States and European Union increasingly assert prescriptive jurisdiction
to address labor and environmental harms occurring in other countries. This represents a shift of
jurisdiction based on the location of production to one based on the location of consumption.**

Analysis should examine the interaction of legal norms not only horizontally across
international regimes (such as international trade and environmental regimes), but also vertically
between domestic, regional, and international norm making — what I call “transnational legal
ordering.”* This interaction can give rise to the relative transnational settlement and unsettlement
of legal norms dynamically over time. The transnational legal ordering approach differs from
analysis of “international regime complexes” because the latter focuses only on the international

41 Coase concludes regarding the need “to compare the total product yielded by alternative arrangements.” Coase (n
8) 34. However, he also recognizes that ultimately “the total effect of these arrangements in all spheres of life should
be taken into account,” such that “problems of welfare economics must ultimately” account for “a study of aesthetics
and morals.” ibid 43.

42 This approach was reflected in the initial WTO panel report in the U.S. Shrimp-turtle case, which held that, by
“conditioning access to the U.S. market” on a change in a foreign government’s environmental regulatory policy, the
U.S. measure “threatens the multilateral trading system.” Panel Report, United States — Import Prohibition of Certain
Shrimp and Shrimp Products, WT/DS58//R (May 15, 1998).

43 Rodrik, Paradox (n 22); Rodrik, Straight Talk (n 22); Dani Rodrik; ‘How to smooth US-China economic relations
for the benefit of the global economy: A light model of global governance’ 13 J of Government and Economics 11
(2024); Dani Rodrik and Stephen Walt, ‘How to construct a new global order’ (Harvard Kennedy School, Cambridge,
24 May 2021) <https://drodrik.scholar.harvard.edu/files/dani-
rodrik/files/how_to_construct_a_new_global_order_may_2021.pdf> accessed 26 May 2024.

4 Tim Meyer, ‘Consumption Governance: The Role of Production and Consumption in International Economic Law’
(forthcoming) BYU L Rev; Tim Meyer, ‘Second-Generation Flanking Policies: Addressing Extraterritorial and Non-
economic Costs of Trade Liberalization” (forthcoming) World TR.

4 Terence Halliday and Gregory Shaffer, ‘Transnational Legal Orders’ in Terence Halliday and Gregory Shaffer (eds),
Transnational Legal Orders (CUP 2015).
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level.* The transnational legal ordering framework, in contrast, also includes analysis of domestic
developments, including “extraterritorial” applications of domestic laws, transnational diffusion
and borrowing of domestic laws, and private norm making and practice, as well as norms
developed through international treaties, institutions, and networks.*” For example, unilateral
measures such as Europe’s “carbon border adjustment mechanism,” which involves tariffs on
imports produced with high greenhouse gas emissions (addressed below), can act as a catalyst for
international negotiations and shape markets transnationally.

Table 4 sets forth key institutional alternatives that, in practice, can be combined in
different ways and that interact.

Table 4: Types of Institutional Alternatives

Markets and
private ordering

Purely domestic
flanking policies
such as trade
adjustment

Domestic
regulation that
restricts trade;
border measures

Transnational
networks,
standards, peer
review

Package treaties
with procedural
& substantive
rules

1. Labor and Social Policy

Economists stress the aggregate welfare gains from liberalized trade, while accepting that
inevitably there are winners and losers from trade liberalization within countries. To address the
concerns of the losers and thus maintain political support for trade liberalization, they advocate
flanking policies. Different institutional options can be applied, whether alone, as complements,
or as supplements. First, key flanking policies can be adopted at the domestic level without
restricting trade. Second, the multilateral trade regime already provides rights and defenses for
member countries to apply unilateral trade restrictions to protect vulnerable industries and workers,
subject to conditions. Going further, recent bilateral and plurilateral trade agreements set forth
positive obligations on parties to protect workers, constituting examples of “package treaties.”
These policies can be expanded, although they are contested.

a. Domestic Policies. To address the concerns of those who lose their jobs on account of
trade, most economists classically have supported domestic trade adjustment policies. The

46 Karen Alter and Kal Raustiala, ‘The Rise of International Regime Complexity’ (2018) 14 Ann Rev L & Soc Sci
329.

47 On the difference between regime theory and transnational legal ordering theory, as well as their complementarity,
see Halliday and Shaffer (n 45) 16-19. The transnational legal ordering approach overlaps with that of seeing the trade
regime as a “complex adaptive system,” as theorized by Morin, Pauwelyn, and Hollway, but it again differs by
incorporating the role of domestic norm making. Morin et al take into account unilateral environmental measures, but
only when they give rise to international trade disputes that shape the interpretation of international trade law norms.
See Jean Frederic Morin, Joost Pauwelyn and James Hollway, ‘The Trade Regime as a Complex Adaptive System’
(2017) 20 J Intl Econ Law 365, 381-82 (noting how disputes lead to innovation in future trade and investment
agreements).
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combination of trade agreements supporting trade liberalization with domestic adjustment
constitutes a “two-step model” in which trade liberalization commitments are made at the
international level through treaties and are flanked by domestic tax and transfer policies that
support those who must retrain and search for new jobs on account of trade-related
displacements.*® Trade adjustment assistance is the classic domestic “flanking policy” to address
a pecuniary externality.*® That approach, reflected in the concept of “embedded liberalism,”*
worked to some extent in a world not characterized by deep economic integration. However, as
capital flows liberalized, trade rose as a percentage of global production, competition increased
between high-wage and low-wage countries, and supply chain networks deepened, embedded
liberalism became less tenable. It became less tenable because capital could more easily invest
elsewhere, undermining the social welfare state and labor’s bargaining power.>* One challenge,
particularly in the United States, was the asynchronous nature of trade adjustment assistance,
which is approved periodically for fixed periods and then lapses under domestic law, while
international trade treaties conventionally have no termination date.>?

Economists have long noted that technological change is a more important cause of job
displacements than trade. In response, broader policies can address job displacements, whether
they are caused by trade, technology, or other factors. These policies include active labor programs
involving job retraining and conditional allowances, complemented by universal health care and
other social welfare (which are used in northern Europe to help workers adjust). These broader
policies constitute flanking policies even if they are not directly tied to trade concerns.> They can
reduce the need for trade-specific flanking policies to support labor and social inclusion.

In addition, countries may impose trade restrictions as flanking policies. In doing so, they
externalize the costs of internal adjustment to foreign producers, imposing externalities on foreign
producers and their workers. WTO agreements already provide positive rights and specific
defenses that can indirectly support domestic labor and social inclusion. The WTO Antidumping
Agreement and the WTO Agreement on Subsidies and Countervailing Measures (SCM
Agreement) create rights for countries to raise tariffs on foreign products on “fairness” grounds,

48 Shaffer (n 9) 3.

49 Edward Alden, The Failure to Adjust: How Americans Got Left Behind in the Global Economy (Rowman &
Littlefield 2016) (“The problem has been the domestic political response to globalization, which in too many ways
has been deeply irresponsible. A central task of any government is to provide the tools to help people adjust and
succeed in the face of economic change”).

%0 John Ruggie, ‘International Regimes, Transactions, and Change: Embedded Liberalism in the Postwar Economic
Order’ (1982) 36 Intl Org 379.

51 Shaffer (n 9).

52 Timothy Meyer, ‘Saving the Political Consensus in Favor of Free Trade’ (2017) 70 Vand L Rev 985, 990-91
(proposing a way to incorporate trade adjustment commitments within trade agreements themselves to address this
problem). The USMCA, however, is to “terminate 16 years after the date of its entry into force, unless each Party
confirms it wishes to continue this Agreement for a new 16-year term.” The agreement nonetheless provides that it
can be renewed at any time starting after the sixth year. United States-Mexico-Canada Agreement (Mexico City, 10
Dec. 2019), https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-
agreement/agreement-between, entered into force 1 July 2020, Art. 34.7 [hereinafter USMCA].

%3 See, e.g., Ton Wilthagen and FH Tros, ‘The Concept of “Flexicurity”: A New Approach to Regulation Employment
and Labour Markets’ (2004) 10 Eur Rev Lab & Res 166.
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subject to conditions. The Antidumping Agreement permits WTO members to raise tariffs on
products sold at “less than normal value,” which includes products sold in the importing country
at a price lower than in the home country, constituting a form of price discrimination (U.S. law
uses the term “less than fair value™).> The SCM Agreement, in parallel, permits countries to raise
tariffs on goods that receive subsides that confer a “benefit” from a “financial contribution” by a
government or other “public body,” subject to conditions.®® In addition, under the WTO
Agreement on Safeguards, governments may provide import relief for up to eight years to domestic
industries that experience “serious injury or threat thereof” caused by imports resulting from fair
competition.>® These three import relief mechanisms authorized by the WTO can be viewed as
flanking policies, although they do not directly address labor rights and only indirectly and
contingently address social inclusion concerns. In each case, they respond to pecuniary
externalities that affect domestic producer interests. These policy measures, in turn, have external
impacts on producers in the exporting country, reflecting the reciprocal nature of externalities.
Because the United States provides a less generous social safety net than Europe, as well as less
generous labor adjustment policies, U.S. labor has relied much more on these trade defenses than
labor in Europe.>” The United States has externalized the costs of its failure to provide more
generous domestic social safety policies on foreign producers whose products are subjected to
higher tariffs. WTO jurisprudence interpreted the application of these import relief provisions in
ways that reduced national policy discretion, raising the ire of the United States which depended
on them as political and social safety valves.>®

The WTO General Agreement on Tariffs and Trade (GATT) provides additional
affirmative defenses for unilateral trade restrictions on products that are made with “prison labour”
(under GATT Article XX(e)), as well as ones “necessary to protect public morals” (under GATT
article XX(a)).> In both cases, the imposition of such measures are subject to the condition that

54 Article 2.1 of the Antidumping Agreement uses the term “less than its normal value.” Agreement on Implementation
of Article VI of the General Agreement on Tariffs and Trade 1994 (Marrakesh, Morocco, 15 April 1994), Marrakesh
Agreement Establishing the World Trade Organization, Annex 1A, THE LEGAL TEXTS: THE RESULTS OF THE
URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 231 (1999), 1868 U.N.T.S. 201. The U.S.
Tariff Act of 1930 uses the term “less than fair value.” Tariff Act of 1930, 19 U.S.C. 8§ 1202-1683g.

%5 Agreement on Subsidies and Countervailing Measures (Marrakesh, Morocco, 15 April 1994), Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY
ROUND OF MULTILATERAL TRADE NEGOTIATIONS 231 (1999), 1869 U.N.T.S. 14.

% Agreement on Safeguards (Marrakesh, Morocco, 15 April 1994), Marrakesh Agreement Establishing the World
Trade Organization, Annex 1A, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF
MULTILATERAL TRADE NEGOTIATIONS 275 (1999), 1869 U.N.T.S. 154.

5" These import relief measures and trade adjustment assistance operate as functional substitutes. Sung Eun Kim and
Krzysztof J Pelc, ‘The Politics of Trade Adjustment Versus Trade Protection’ (2021) 54 Comp Pol Stud 2354.

%8 Gregory Shaffer, ‘A Tragedy in the Making: The Decline of Law and the Return of Power in International Trade
Relations’ (2018) 44 Yale J Intl L 37.

%9 General Agreement on Tariffs and Trade 1994, (Marrakesh, Morocco, 15 April 1994), Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY
ROUND OF MULTILATERAL TRADE NEGOTIATIONS 17 (1999), 1867 U.N.T.S. 190, 33 I.L.M. 1153 (1994).
The General Agreement on Trade in Services (GATS) provides for similar exceptions regarding services trade under
GATS article XIV. General Agreement on Trade in Services (Marrakesh, Morocco, 15 April 1994), Marrakesh
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they must not be “applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction on
international trade.” Neither has been the subject of a WTO panel decision regarding labor rights
violations. GATT article XX(a), however, potentially could be widely used to address moral
externalities given the open-ended concept of “public morals.” It also could be subject to
significant protectionist abuse, which could negatively affect industries and workers in developing
countries, thus creating a rational for a package treaty to manage the externalities at stake.

b. International and Transnational Policies: The Development of Package Treaties.
International and transnational networks have long addressed labor rights concerns. Countries
created the International Labour Organization in 1919, which brings together networks of
government officials with business and labor representatives to develop labor standards through
conventions and recommendations, backed by supervision and review of implementation. In
parallel, civil society networks press businesses to ensure labor protections, including of foreign
suppliers in global supply chains. Companies develop corporate social responsibility policies, in
parallel, in part to avoid being subject to boycotts and adverse publicity, which can especially
affect those reliant on brand recognition.®

A complement to reliance on domestic measures is to negotiate package treaties, as defined
above, which combine binding labor commitments with trade commitments, and thus agree on
how the externalities in question should be managed. At the multilateral level, developing
countries have opposed the creation of positive obligations within trade agreements that directly
address labor rights. The United States and Europe thus turned to bilateral and plurilateral
agreements that incorporate them.5! The United States has gone furthest under the United States-
Mexico-Canada Agreement (USMCA) that replaced the North American Free Trade Agreement
(NAFTA) in 2020. Under USMCA Chapter 23, the parties guarantee to adopt and maintain (i)
freedom of association and the recognition of the right to collective bargaining; (ii) the elimination
of all forms of compulsory or forced labor; (iii) the abolition of child labor; (iv) the elimination of
employment discrimination; and (v) the protection of acceptable conditions of work with respect
to minimum wages, working hours, and occupational health and safety.®? These commitments
replicate the language that the Obama administration negotiated in the TransPacific Partnership
(TPP) and do not depart from the templates used in other U.S. free trade agreements.®® In addition
to these five areas, the USMCA addresses additional labor concerns such as discrimination based

Agreement Establishing the World Trade Organization, Annex 1B, THE LEGAL TEXTS: THE RESULTS OF THE
URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 284 (1999), 1869 U.N.T.S. 183, 33 I.L.M.
1167 (1994).

80 Axel Mark and others (eds), Global Governance of Labour Rights: Assessing the Effectiveness of Transnational
Public and Private Policy Initiatives (Edward Elgar 2015).

81 For an example of an EU agreement, see EU-Korea Free Trade Agreement. European Union-South Korea Free
Trade Agreement, OJ L 127/6, 14.5.2011.

62 USMCA, c. 23.

8 Trans-Pacific Partnership (Auckland, 4 Feb. 2016), https://ustr.gov/trade-agreements/free-trade-agreements/trans-
pacific-partnership/tpp-full-text.
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on sex or gender, violence and threats against workers, and protection of migrant workers.®* The
TPP addressed these concerns, but the USMCA strengthened some of the language.®® The USMCA
also requires the parties to ban the import of goods from all forms of forced labor, again including
tighter language than under the TPP.

Governments can use package treaties as leverage to press for legal changes in foreign
countries. The E.U.-Vietnam trade agreement required Vietnam to ratify ILO Convention No. 98
on Collective Bargaining and revise its labor code as a condition for the agreement.® Relatedly,
the USMCA required Mexico to substantively upgrade its labor law to protect the rights of workers
to choose a union to represent them.®” Before the USMCA was adopted, unions in Mexico were
effectively recognized without employee approval and were often established before employees
were hired. These “protection unions” were criticized for protecting the interests of the facility and
political party in power rather than those of the workers.®® On May 1, 2019, Mexican President
Lopez Obrador signed a law to ensure that workers can vote for union representatives by secret
ballot to join a union of their choice, and to create an independent labor court to hear union
claims.®® In parallel, Mexico created a Labor Reform Monitoring mechanism to monitor
implementation of these reforms. The United States required its approval of these legal reforms as
a condition for U.S. ratification of the USMCA, given the pecuniary externalities affecting U.S.
workers from economic integration with Mexico."”®

One key aspect of the U.S. approach to package treaties is that these provisions are subject
to binding dispute settlement that can give rise to sanctions, unlike the E.U.’s traditional
approach.” Under earlier U.S. trade agreements that included labor requirements, it was difficult
to enforce the labor provisions in practice because the complaining state had to show that the
violations were not only sustained but they were done “in a manner affecting trade.”’? Under the

8 USMCA.

8 | eClercq (n 31) 25-26.

8 Kristoffer Marslev and Cornelia Staritz, ‘Towards a Stronger EU Approach on the Trade-Labor Nexus? The EU-
Vietnam Free Trade Agreement, Social Struggles, and Labor Reforms in Vietnam’ (2023) 30 Rev Intl Pol Econ 1125.
67 LeClercq (n 37) 752-53.

8 Lance Compa, ‘Trump, Trade, and Trabajo: Renegotiating NAFTA's Labor Accord in a Fraught Political

Climate’ (2019) 26 Ind J Global L Studies 263, 284-87.

89 Graciela Bensusan, ‘The Transformation of the Mexican Labour Regulation Model and its link to North American
Economic Integration’ (2020) International Labour Organization Working Paper 15
<https://www.ilo.org/static/english/intserv/working-papers/wp015/index.html> accessed 21 January 2024.

0 Alvaro Santos, ‘Symposium on Transnational Futures of International Labor Law: Reimagining Trade Agreement
for Workers: Lessons from the USMCA’ (2019) 113 AJIL Unbound 407, 408.

"1 James Harrison and others, ‘Labour Standards in EU Free Trade Agreements: Reflections on the European
Commission's Reform Agenda’ (2019) 18 World TR 635. The E.U. approach incorporates obligations under other
international treaties, and it also addresses human rights more broadly, and not just labor rights. Kimberly Donovan
and Maia Nikoladze, ‘Building Common Ground: Assessing US and European Tools of Economic Statecraft’ in
Kimberly Donovan and others (eds), Transatlantic Economic Statecraft: Different Approaches, Shared Risk (Atlantic
Council 2023) <https://www.atlanticcouncil.org/wp-content/uploads/2023/09/Transatlantic-Economic-
Statecraft.pdf> accessed 22 January 2024. The E.U. approach is reflected in the E.U.-South Korea Free Trade
Agreement. European Union-South Korea Free Trade Agreement, OJ L 127/6, 14.5.2011.

2 Dominican Republic-Central America Free Trade Agreement (Washington, D.C., 5 Aug. 2004),
https://ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-america-fta/final-text,
Art. 8, Annex 8.3, 1 10.
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U.S.-Dominican Republic-Central America Free Trade Agreement (known as CAFTA-DR), the
United States challenged Guatemala’s labor practices, but the panel found that the U.S. had not
met its burden of proof to show that the labor violations were in “a manner affecting trade.”’® In
light of this case, the USMCA reversed the burden of proof and created a presumption that
violations are in a manner affecting trade.” It thereby facilitated the use of trade restrictions to
address labor rights concerns in a package treaty.

The biggest innovation in the USMCA was a new facility-specific Rapid Response Labor
Mechanism to address claims of denial of workers’ collective bargaining rights.” Under this
mechanism, a petitioner, such as a labor union, can submit a complaint to the U.S. Department of
Labor that a factory in Mexico has blocked unionizing efforts. The department, in turn, can ask
Mexico to investigate. U.S. customs officials may then suspend liquidation of customs accounts
for the goods in question from the date of the request, which could give rise to significant tariffs.
The suspension remains in effect until either the two countries settle the matter, or a binational
panel of labor experts assesses the claim under a streamlined process of about four months. The
remedy for a violation must be proportionate and may include a fine. This innovation is critical
because the most important aspect of worker rights is empowering workers in negotiations over
working conditions. The enforcement of this right constitutes the USMCA’s biggest innovation on
labor protection, enhancing worker participation in determining the terms governing the
workplace. As of January 1, 2024, there had been fourteen cases against Mexico that resulted in a
formal course of remediation or other remediation measures being taken, with other complaints
pending.’®

A drawback to the U.S. approach is that the United States does not work through the
International Labour Organization (ILO) and its tripartite system of government, business, and
labor, in part because the U.S. has ratified so few ILO conventions.’” Rather, the United States
uses its power to define core labor rights in a way that bypasses existing multilateral labor
agreements and shields the U.S. from criticism of its own failings, thus affecting outcomes. For
example, the USMCA references both the 1998 ILO Declaration on Rights at Work and the 2008
ILO Declaration on Social Justice for a Fair Globalization, but its binding obligations only refer
to the 1998 ILO Declaration, and not the 2008 Declaration. This is because the 2008 Declaration
embraces a wider range of ILO conventions that the United States has not signed, including the

3 In re Guatemala—Issues Relating to the Obligations under Article 16.2.1(a) of the CAFTA-DR (United States v.
Guatemala) (2017), https://www.trade.gov/sites/default/files/2020-
09/Guatemala%20%E2%80%93%200bligations%20Under%20Article%2016-2-
1%28a%29%200f%20the%20CAFTA-DR%20%20June%2014%202017_1_0.pdf, p. 212.

4 Article 23.5. of the USMCA provides, “For purposes of dispute settlement, a panel shall presume that a failure is in
a manner affecting trade or investment between the Parties, unless the responding Party demonstrates otherwise.”
USMCA, Art. 23.5.

5 Kathleen Claussen, ‘Trade’s Experimental Compliance Mechanisms’ in Manfred Elsig and others (eds),
International Economic Dispute Settlement: Demise or Transformation? (CUP 2021).

8 USMCA, c. 31, Annex A.

" LeClercq (n 31) 6 (“the ILO’s supervisory bodies have consistently criticized U.S. national and state laws for failing
to satisfy those fundamental rights. In other words, the “international” rights incorporated into U.S. trade law are not
so international after all”’); LeClercq (n 37) 766-70.
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Labor Inspection Convention, the Employment Policy Convention, and the Labor Inspection
Agriculture Convention. Similarly, the USMCA Rapid Response Mechanism has been rendered
useless for claims against U.S. facilities (such as those located in “right to work™ states) because
of a footnote in the text. For a “claim” to be brought against the U.S., there must be an alleged
denial of workers’ rights “under an enforced order” of the National Labor Relations Board
(NLRB), which can take five years.’ It is thus anything but “rapid,” unlike claims against facilities
in Mexico.

The institutional alternative of package treaties is thus highly imperfect, and criticism is
often justified. Nonetheless, more can be envisaged in package treaties to protect labor rights while
enhancing fairer, third-party oversight. As | have developed elsewhere, they could, for example,
provide for a supplementary social safeguard provision in the form of a firm- or sector- specific
safeguard where there are sustained labor rights violations (as defined in the agreement) and where
an industry in the importing country has been materially injured or threatened with material
injury.” The application of the mechanism would be subject to judicial review to protect against
abuse. The USMCA (following NAFTA) innovatively provides for binational review panels of
import relief measures, which could be extended to review social safeguard measures.®® The
process could incorporate detailed due process requirements and be subject to further review under
an international dispute settlement mechanism, whether under a bilateral or plurilateral agreement
(such as the USMCA), or potentially under the WTO’s dispute settlement mechanism. The external
reviews could incorporate ILO expertise and processes more directly, and they could enhance labor
and civil society engagement in more transparent ways.8! They would, in this sense, be largely
procedural in nature, but be fairer in terms of participation and outcomes than unilateral
determinations.

In sum, flanking policies are needed to address externalities from trade that implicate labor
protections, labor adjustment, and social inclusion. Much can and should be done at the domestic
level. However, given the structural forces of globalization that favor capital over labor, both
unilateral trade restrictions and international measures under package treaties are justified. Given
countries’ varying economic and social contexts, harmonization of requirements is often
inappropriate. Thus, policy space for unilateral measures to protect labor and the broader social
bargain is necessary. Nonetheless, even though unilateral trade measures on labor rights grounds
can be justified to provide protection from the pecuniary, moral, and social-political externalities

8 U.S. workers must first bring a claim and prevail before the NLRB and then receive an enforced order before a U.S.
Court of Appeals, for which there may only be around a dozen forced orders per year, following the long domestic
process. ibid. (“In Fiscal Year 2020, the Board only brought 24 of its cases to the Circuit Courts. Out of those 24 cases,
21 cases were brought against employers (three were brought against unions). Accounting for repeat offenders, only
16 different employers faced a potential enforced order.”). Desirée LeClercq, ‘Biden’s Worker-Centered Trade Policy:
Whose  Workers?”  (International ~ Economic Law and  Policy Blog, 16 May 2021)
<https://ielp.worldtradelaw.net/2021/05/bidens-worker-centered-trade-policy-whose-workers.html>  accessed 20
January 2024.

7 Shaffer (n 9).

8 ihid.

81 LeClerg (n 37); Kevin Kolben, ‘A New Model for Trade and Labor? The Trans-Pacific Partnership’s Labor Chapter
and Beyond’ (2017) 49 Intl L & Pol 1063.
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of trade, there are legitimate concerns that they will be used in ways that prejudice countries in the
Global South and their workers, and thus negatively impact the most vulnerable through
externalizing adjustment costs on them. For that reason, package treaties negotiated with
developing countries pursuant to which domestic trade measures are subject to procedural scrutiny
and justification is a preferred, complementary institutional option. Package treaties hold the
prospect of being more balanced in the management of reciprocal externalities than reliance on
domestic trade restrictions imposed unilaterally.

Table 5 summarizes different domestic and international flanking policies to address
externalities implicating labor and social inclusion, together with examples of them.

Table 5: Institutional alternatives to address labor and social inclusion concerns

Domestic Domestic trade | Domestic Transnational International/

adjustment safeguards regulatory networks package
exceptions treaties

Trade Import relief GATT article Fair labor Labor rights;

adjustment laws, subjectto | XX exceptions, | standards, rapid response

assistance; social | WTO oversight | subjectto WTO | audits, mechanism;

welfare policies oversight inspections social safeguards

2. Sustainable Development and Climate Change

Assessing alternative and complementary policy responses to negative environmental
externalities parallels and differs from those implicating labor and social inclusion. As with labor,
capital can threaten to invest elsewhere, which can place pressure on governments and businesses
to reduce environmental protections in the importing country. Concern over “carbon leakage” is a
prime example. If one jurisdiction (such as the European Union) raises taxes or other regulations
to reduce greenhouse gas emissions, production can shift abroad, not only displacing jobs, but also
eliminating any positive effect on emissions from the domestic measures. Reduced emissions in
such jurisdictions and their replacement by emissions in other jurisdictions is called carbon
leakage. These risks may undermine national efforts to address climate change.

Concerns over labor and the environmental externalities, however, differ in at least three
respects. First, they involve different constituencies. Labor and environmental advocates may work
on opposite sides of climate change issues. Labor, for example, may collaborate with industry to
lobby for reduced environmental requirements to protect existing jobs. Take the steel and coal
industries. To reduce greenhouse gas emissions, industry needs to phase out the use of high-
emission, coal-fired blast furnaces. Yet unionized labor may fight to maintain jobs in the industry,
while environmental groups press for a rapid transition and closure of these plants. In other words,
different domestic constituencies are affected by different externalities, reflecting once more the
critical point that there is no single, agreed externality that can simply be “internalized.” Rather,
managing externalities will involve institutional choices that affect participation and outcomes.
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Second, environmental concerns are not just indirectly transnational in scope, but they also
are direct in their transboundary material effects. Transboundary environmental harm caused by
the production of imported products directly and materially affects citizens in the importing
country. It directly affects many more people outside the country of production than labor rights
violations. The risks from climate change resulting from greenhouse gas emissions affects
everyone. Successful climate change mitigation depends on massively reducing these emissions at
their source, which requires changes in exporting countries.

Third, some environmental issues, such as the protection of the ozone layer and climate
change, involve global public goods requiring global cooperation. They involve, in Scott Barrett’s
terms, “aggregate efforts public goods” because producing the good requires the aggregate efforts
of multiple countries. Reliance on domestic flanking policies that are not linked to trade, such as
in the case of active labor and social welfare policies to help workers adjust, is simply not an
effective option. Rather, mechanisms are required to provide assurance that other countries are
doing their share to address climate change. Package treaties can play a critical role.

a. Domestic Policies. Climate change mitigation ultimately depends on domestic policies
around the world. The policies will require a combination of carrots, such as in the form of
subsidies for clean energy alternatives, and sticks, such as taxes and regulations imposed on
greenhouse gas emitting production. The United States and China, for example, have massively
subsidized clean energy alternatives.8? The European Union, in parallel, is taking the lead in
imposing taxes on emissions through an emissions trading system.®® Many other countries and
sub-national jurisdictions are taking initial steps toward developing them as well.3* The state of
California, for example, operates its own emissions trading system.8®

Countries may complement domestic policies with trade measures that impose taxes and
other regulations on imported products. Although possibly illegal under current WTO rules,
countries could impose duties on products produced with high greenhouse gas emissions to
countervail the implicit subsidy in a country’s failure to tax or otherwise regulate such emissions,
thus aiming to “internalize” the environmental externality through an import tax. The subsidy
would be viewed as a “negative” one in terms of a country’s failure to regulate, as opposed to a
“positive” one based on a grant or other “financial contribution.” Although not labeled as a
countervailing duty, the European Union adopted regulations that will impose a “carbon border

82 Kimberly A Clausing and Catherine Wolfram, ‘Carbon Border Adjustments, Climate Clubs, and Subsidy Races
When Climate Policies Vary’ (2023) 37 J Econ Perspectives 137.

8 Council Directive 2003/87/EC of 13 October 2003 establishing a system for greenhouse gas emission allowance
trading within the Union and amending Council Directive 96/61/EC [2003] OJ L275/32; European Commission,
‘What is the EU ETS?” <https:/climate.ec.europa.eu/eu-action/eu-emissions-trading-system-eu-ets/what-eu-
ets_en#documentation> accessed 21 January 2024.

8  How Carbon Prices Are Taking over the World®> The Economist (1 October 2023)
<https://www.economist.com/finance-and-economics/2023/10/01/how-carbon-prices-are-taking-over-the-world>
accessed 20 January 2024.

8 California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms, CAL. CODE REGS. tit.
17, 88 95802-96022.
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adjustment mechanism” (CBAM) on imports to complement its emission trading system. Under
CBAM, importers of products in six industrial sectors will have to pay a carbon tax that is
equivalent to that imposed on E.U. producers in these sectors, after offsetting any carbon taxes
paid in the country of production, starting in 2026.8° In this way, the European Union aims to
address the material and pecuniary externalities of foreign countries’ failure to regulate and tax
carbon emissions.

The design of the border adjustment system will affect producer incentives.®” If the
calculation of the charge is based on plant-level emissions, then it could trigger a “reshuffling”
where plants with low emissions sell to the European Union, while those with high emissions sell
elsewhere. If the charge is rather based on industry-level emissions, then individual plants have
reduced incentives to lower their emissions. It thus may be preferable to set an industry-level
baseline, but to permit individual exporters to “opt for self-certification,” if feasible, so that
individual plants are incentivized to lower their emissions.

Such measures are unilateral,®® but they may be permitted under WTO law under certain
conditions, as recognized in WTO jurisprudence.®® GATT articles XX(b) and (g) respectively
permit trade measures that would otherwise violate WTO rules where the measures are “necessary
to protect human, animal or plant life or health” (article XX(b)), or they relate “to the conservation
of exhaustible natural resources if such measures are made effective in conjunction with
restrictions on domestic production or consumption” (article XX(g)). In such cases, WTO
jurisprudence requires that there be a “nexus” between the regulating country and the harm (i.e.
externality) resulting from the foreign production process.®® In addition, under article XX’s
introductory clause (known as the “chapeau”), the measure must not be “applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail, or a disguised restriction on international trade.”

The risks of climate change clearly affect human, animal, and plant life, and they relate to
“the conservation of an exhaustible natural resource” (in this case, a stable climate), as interpreted
under WTO jurisprudence.®® In the case of the E.U.’s CBAM, it is “made effective in conjunction”
with domestic restrictions, and there is a clear nexus between the regulation and harm within the

8 The six sectors are cement, iron and steel, aluminum, fertilizers, electricity and hydrogen.

87 Clausing and Wolfram (n 82) 12.

8 Goran Dominioni and Dan Esty label such domestic measures a form of “multilateral unilateralism” because they
relate to the production of a global public good and can spur further action. Goran Dominioni and Daniel C Esty,
‘Designing Effective Border Carbon Adjustment Mechanisms: Aligning the Global Trade and Climate Change
Regimes’ (2023) 65 Ariz L Rev 1, 5 (“BCA mechanisms that are designed to allow for greater ambition in climate
change policy should be seen as acts of ‘multilateral unilateralism’.””). The failure to charge carbon taxes also can be
viewed as an “implicit subsidy,” thus justifying a carbon border adjustment mechanism. Remaking Trade Project, The
Villars Framework for a Sustainable Global Trade System (2023) 48-49 <https://remakingtradeproject.org/villars-
framework> 21 January 2024.

8 Robert Howse, ‘The World Trade Organization 20 Years On: Global Governance by Judiciary’ (2016) 27 EJIL 9.
% In the U.S. shrimp-turtle case, the Appellate Body found there was a “sufficient nexus between the migratory and
endangered marine populations involved and the United States.” United States — Import Prohibition of Certain
Shrimp and Shrimp Products (“US — Shrimp”), WT/DS58/AB/R, adopted November 6, 1998, para. 133.

1 United States — Standards for Reformulated and Conventional Gasoline (“US — Gasoline”), WT/DS2/AB/R,
adopted May 20, 1996, p. 8 (finding that “clean air” is an exhaustible natural resource for purposes of article XX(g)).
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European Union since global warming affects E.U. citizens. Thus, the legality of CBAM depends
on whether its application will involve “unjustifiable discrimination” on other countries. So long
as the application is not discriminatory, CBAM should comply with WTO requirements. Even if
aspects of CBAM are found to constitute unjustifiable discrimination or a disguised trade
restriction,® the European Union should be able to adjust the mechanism to eliminate these aspects
following such a ruling, depending on the ruling’s scope.

b. International and Transnational Policies: The Development of Package Treaties.
International and transnational networks have long addressed transnational and global
environmental challenges. States have worked through conferences of the parties that adapt
international principles, guidelines, and treaties, and that create and work through international
environmental institutions, such as the United Nations Environmental Programme. Civil society
groups participate in these meetings, and they network outside of them. They pressure companies,
organize boycotts, and create certification and labeling regimes.®

Starting in the 1990s, environmental issues became more salient in the trade regime.
Because WTO agreements create disciplines on unilateral measures — such as the requirement that
they not constitute unjustifiable discrimination or a disguised restriction on international trade —
they already include international law conditions for addressing externalities. However, they
generally do not yet impose positive obligations to address environmental sustainability and
climate change. The one exception is the 2022 WTO Agreement on Fisheries Subsidies (awaiting
ratification by two-thirds of the membership before it enters into force), which prohibits subsidies
in support of certain forms of fishing that threaten fish stocks.®* In contrast, many bilateral and
plurilateral trade agreements increasingly contain environmental provisions that go beyond
“exceptions,” although only a minority involve binding dispute settlement.®> Chapter 24 of the
USMCA, for example, requires implementation of a number of environmental treaties, bans
subsidies that negatively affect fish stocks, and maintains a Commission for Environmental

92 CBAM might be challenged for failing to take account of other means that countries use to reduce carbon emissions,
such as regulations as opposed to a tax, and thus for being too rigid. It also could be claimed that if the tax is imposed
on products from countries that impose costly regulations on emissions, but not on those with an emission trading
system imposing a tax, then there is discrimination under the most-favored-nation clause. Geraldo Vidigal, ‘Designing
Climate Clubs: The Four Models, Trade Commitments and the Non-Discrimination Dilemma’ (2023) Amsterdam
Law School Research Paper 2023-07 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4346808> accessed 20
January 2024.

9 See, e.g., Burkard Eberlein and others, ‘Transnational Business Governance Interactions: Conceptualization and
Framework for Analysis’ (2014) 8 Reg & Governance 1.

% The agreement prohibits subsidies relating to fishing that is illegal, unreported and unregulated; of overfished stocks;
and on the high seas outside the control of regional fisheries management organizations. See Alice Tipping, ‘WTO
Members Clinch a Deal on Fisheries Subsidies’ (11SD, 17 June 2022) <https://sdg.iisd.org/news/wto-members-clinch-
a-deal-on-fisheries-subsidies/> accessed 21 January 2024.

% OECD, OECD work on Regional Trade Agreements and the environment (2023)
<https://www.oecd.org/env/Policy-Perspectives-OECD-work-on-regional-trade-agreements-and-the-
environment.pdf> accessed 20 January 2024; Geraldo Vidigal, ‘Regional Trade Agreements and the Rise of
Sustainability Disputes: Korea—Labor Commitments and Ukraine—Wood Export Bans’ (2022) 116 AJIL 567 (noting
litigation over sustainability provisions under these agreements).
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Cooperation that can receive private submissions regarding a party’s failure to effectively enforce
its environmental laws. The E.U.’s approach to preferential trade agreements also is progressively
including more environmental commitments.%

Package treaties offer many institutional advantages. They can ensure broader participation
in the formation of requirements and standards, and wider acceptance of them. They also can
facilitate coordination, harmonization, and mutual recognition of countries’ domestic policies in
support of more effective and equitable outcomes, compared to the alternative of unilateral trade
measures. It would be preferable, for example, to determine measurements of greenhouse gas
emissions and pricing in a coordinated way to foster cooperation and avoid bias in calculations
that favor domestic interests.®” Over time, countries can form “climate clubs,” which ideally
should be open for membership and should include a broad range of countries at different levels
of development, while taking account of developing countries’ varying capacities.*

Given the size of their markets, the United States and European Union exercise
considerable leverage in asserting jurisdictional power when regulating products based on
production processes. Countries with smaller markets wield no such power and their citizens’
interests are not represented in the U.S. and E.U. regulatory process. Moving regulation to the
international level, as done with the Montreal Protocol on the Projection of the Ozone Layer, is
thus preferable for them as an institutional option compared to unilateral, domestic measures.
Multilateral treaties are more likely to respond to the concerns of developing country
constituencies, even though these constituencies still exercise much less influence in international
negotiations given power and wealth asymmetries.

For example, international environmental treaties recognize the ‘“common but
differentiated responsibilities” of developed and developing countries, enshrined in Principle 7 of
the Rio Declaration.®® The first principle set forth in the United Nations Framework Convention
on Climate Change correspondingly provides:

“The Parties should protect the climate system for the benefit of present and future
generations of humankind, on the basis of equity and in accordance with their
common but differentiated responsibilities and respective capabilities.

% European Commission, ‘Sustainable development in EU trade agreements’
<https://policy.trade.ec.europa.eu/development-and-sustainability/sustainable-development/sustainable-
development-eu-trade-agreements_en> accessed 20 January 2024.

9 See, e.g., Remaking Trade Project (n 88) 35-36 (on international standard setting regarding GHG measurements and
GHG pricing). Dominioni and Esty discuss choices among “explicit” versus “effective” border carbon adjustment
mechanisms. Dominioni and Esty (n 88) 4 (“The core claim of this Article is that BCA mechanisms that credit effective
GHG prices will yield better environmental outcomes, offer better prospects for gaining broad political support, and
are more likely to be compatible with WTO law than narrowly constructed BCA mechanisms that exclusively credit
explicit carbon prices.”).

% Clausing and Wolfram (n 82); Vidigal (n 92).

% Principle 7 provides, inter alia: “In view of the different contributions to global environmental degradation, States
have common but differentiated responsibilities. The developed countries acknowledge the responsibility that they
bear in the international pursuit of sustainable development in view of the pressures their societies place on the global
environment and of the technologies and financial resources they command.” United Nations Rio Declaration on
Environment and Development (13 June 1992), 31 I.L.M. 874 (1992).
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Accordingly, the developed country Parties should take the lead in combating
climate change and the adverse effects thereof.”1%

Application of this principle in trade law would account for countries’ respective contributions to
climate change and their respective capacities to address the challenges in light of their economic
development levels.

In contrast, unilateral U.S. and E.U. measures do not incorporate this principle when they
address the material externalities of carbon emissions from foreign production processes. The
European Union’s CBAM is based on equality of treatment as opposed to equity of treatment,
because it does not account for the different contexts of developing countries.'®* Moreover, the
revenue collected through CBAM is to accrue to the E.U., and there is no guarantee that it will be
used to finance technology transfers and climate change adaptation in developing countries whose
populations are most vulnerable. Thus, even though CBAM may comply with WTO law, it would
fail to adhere to this international environmental law principle. WTO judicial review, if available,
could discipline discriminatory aspects of E.U. or U.S. regulations, but WTO law would not
directly apply this equity principle.1%2

Even though there are strong critiques of CBAM, an important argument in support is that
negotiations at the multilateral level have occurred for decades with little success in reducing
emissions. This result contrasts starkly with the ozone regime where the Montreal Protocol
incorporates trade sanctions that incentivize global compliance with the treaty’s requirements.%®
CBAM could spur needed domestic regulatory change in third countries to adopt systems designed
to reduce greenhouse gas emissions so that, over time, the negotiation of international package
treaties addressing the catastrophic risks of global warming will be facilitated, including ones that
incorporate required technological, knowledge, and financial transfers to developing countries.*®*
For example, Vietnam and Indonesia have announced plans for a carbon tax and emissions trading
scheme, and China will likely expand its existing one.'® The United States is working with the

100 United Nations Framework Convention on Climate Change (New York, 9 May 1992) 1771 U.N.T.S. 107, 31 .L.M.
849 (1992), entered into force 21 Mar. 1994,

101 Council Regulation (EC) 2023/956 of 10 May 2023 establishing a carbon border adjustment mechanism [2023] OJ
L130/52.

192 The U.S. is pressuring the E.U. to agree to recognize each other’s regulatory approaches to greenhouse gas
emissions under GASSA. The application of the U.S. approach, as currently advanced, would almost surely violate
WTO discrimination requirements, as it would target imports from China in particular. Alan Beattie, ‘Transatlantic
impasse over turning steel green’ (Financial Times, 3 July 2023) <https://www.ft.com/content/060cb0b2-fa30-40e7-
acfd-b497b9773d8b> accessed 20 January 2024.

103 Scott Barrett, ‘Climate treaties and the imperative of enforcement’ (2008) 24 Oxford Rev Econ Pol’y 239; Cass R
Sunstein, ‘Of Montreal and Kyoto: A Tale of Two Protocols’ (2007) 31 Harv Envtl L Rev 1.

104 On technology transfer and climate change, see Nicolas M Perrone and Nicole Selamé Glena, ‘Technology transfer
and climate change: a transnational law analysis’ (2002) 13 TLT 261.

105 <Proposal to apply carbon tax to mitigate CBAM for exported goods,” Viet Nam News (31 August 2023)
<https://vietnamnews.vn/economy/1583162/proposal-to-apply-carbon-tax-to-mitigate-cbam-for-exported-
goods.html> accessed 20 January 2024; ‘How Carbon Prices Are Taking over the World’ The Economist (1 October
2023) <https://www.economist.com/finance-and-economics/2023/10/01/how-carbon-prices-are-taking-over-the-
world> accessed 20 January 2024.
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European Union to see what can be done to reconcile their different approaches.'®® CBAM, in
other words, has provided a useful provocation. It should be followed, however, by negotiations
that give agency to affected countries, particularly from the Global South. These processes of
normative and institutional development are dynamic and need to be seen as part of transnational
legal ordering that goes beyond conventional international law and that can support more effective
outcomes, which, in the case of climate change, is of existential importance. Hybrid structures are
needed involving public-private collaboration, national and local innovation, and transnational
information sharing, backed by international commitments, transparent accounting, reporting,
reviews, and (where needed) sanctions.

Table 6 summarizes different domestic and international flanking policies to address
environmental externalities, together with examples of them.

Table 6: Institutional alternatives to address environmental concerns

Domestic Domestic trade | Domestic Transnational International/
adjustment restrictions regulatory networks package
exceptions treaties
Regulation; Countervailing GATT article Information Environmental
taxes; subsidies | duties on XX exceptions; | sharing, requirements;
“negative carbon border principles, standards; aid,;
subsidies” adjustment standards, technology
mechanisms boycotts transfers

IV. A Comment on Flanking Measures: Conceptualizing the Core and the Flank

The concept of flanking policies in relation to trade liberalization is trade centric. If one
does not start with trade liberalization as a goal, but rather with labor or environmental protection,
then the terminology flips such that trade restrictions become the flanking measures and labor and
environmental protections the core. As regards labor protections, ILO treaties and their
requirements could form the core, and trade measures to enforce them constitute flanking
measures. Likewise, as regards environmental protection, environmental requirements could form
the core and trade restrictions provide flanking measures. When the starting point for trade policy
is framed in terms of sustainable development as opposed to trade liberalization, then the notion
of the core also shifts, such that trade and environmental measures can be integrated in new
ways.

The Montreal Protocol reflects an approach where sustainability lies at the core. Central to
the regime are sectoral committees consisting of government officials, scientists, and industry who

196 Eyropean Commission, ‘Joint EU-US Statement on a Global Arrangement on Sustainable Steel and Aluminum’
(31 October 2021) <https://ec.europa.eu/commission/presscorner/detail/en/ip_21 5724> accessed 20 January 2024.
107 Remaking Trade Project (n 88) 4.
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work to develop new alternative technologies that will not deplete the ozone layer.'% Technology
transfers, time extensions, and trade sanctions form a key part of that regime.'® They constitute
flanking measures to account for different forms of economic harm when countries comply (or fail
to comply) with environmental commitments. For example, developing countries and their
constituents are harmed if they are not provided with technology and phase-in periods to adapt to
new environmental requirements, which constitutes an externality. Similarly, developed countries
and their constituents are harmed if they lose industries to countries that do not comply with
environmental commitments, again constituting an externality. Any trade or other sanction — or,
in the words of Charles Sabel and David Victor, a “penalty default”**® — is available as a last resort
where there is no compliance, and the situation cannot be resolved otherwise.**

Given the existential threat of climate change, its mitigation should lie at the core, and trade
law should not impede, but rather contribute to addressing the problem. At the core, as with the
earlier experience of combatting depletion of the ozone layer, collaboration is needed among
government officials, scientists, and industry that is sector-specific in orientation. Given the
complexity of climate change, such a sector-specific, step-by-step, experimental approach is most
practical to address the externalities at stake.

Table 7: Three approaches to the core and the flank

Core: Trade liberalization | Environmental protection | Sustainable development
Flank: Flanking measures as | Flanking measures in form | Trade measures integrated
exceptions of technology transfers or | under sustainability
trade restrictions framework

V. Conclusion: Externalities, Flanking Measures, and Package Treaties

The negative externalities arising from trade that implicate sustainable development and
social inclusion can be addressed at multiple levels of governance through flanking policies. Given
the material, moral, and social externalities at stake, there are strong justifications for domestic
measures that set conditions for trade. These measures are permitted under WTO law, and
countries increasingly use them. Since national and local governments are closer to their citizens
and the social and environmental conditions in question, they are better positioned to respond to
these contexts. But international institutions and transnational networks can be critical as well

108 Charles F Sabel and David G Victor, Fixing the Climate: Strategies for an Uncertain World (Princeton UP 2022).
109 QOrganization for Economic Cooperation and Development, ‘Experience with the Use of Trade Measures in the
Montreal Protocol on Substances That Deplete the Ozone Layer’ in Trade Measures in Multilateral Environmental
Agreements (OECD 2000).

110 Sabel and Victor (n 108) 67.

11 1bid.
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since one country’s measures affect others, and since cooperation, coordination, and transnational
processes of learning and experimentation that support domestic regulation are needed.

Package treaties can directly address social inclusion and sustainable development, and (in
theory) they can give rise to institutions that facilitate deliberative problem solving. The United
States and European Union are taking the lead in developing provisions to address these concerns
in bilateral and plurilateral agreements. Given the market power they wield, however, some
wariness is in order; they are in a stronger position to create provisions that reflect their regulatory
priorities and to draft them in asymmetric ways, especially in bilateral settings. There is thus an
important role for developing package treaties at the multilateral level to protect against abuse,
including at the WTO, provided these agreements leave sufficient policy space for domestic
experimentation in light of institutional, social, and normative diversity.

The question arises what should lie at the core and what should be considered a flanking
measure. Given the existential risks of climate change, the core focus should be on climate change
mitigation, with trade sanctions serving as supportive flanking measures. With climate change,
time is of the essence. Until multilateral efforts reach fruition, countries must be able to adopt
unilateral measures in conjunction with their domestic initiatives in a non-discriminatory manner.
These measures should be seen as part of broader transnational processes that focus on problem-
solving over time in ways that equitably incorporate the concerns of publics around the world.
Package treaties should form part of these transnational legal ordering processes as complements
that do not replace, but that are supportive of domestic governance. Reimagining trade agreements
as package treaties, including where sustainability and social inclusion concerns constitute the core
and not the flank, will not be easy. Lawyers, economists, and others created the intellectual
constructs and designs for the current trade legal order. They must do so for its redesign to respond
to current global and transnational challenges.

This article has provided an analytic framework for assessing different types of
externalities, how they overlap in practice, and institutional alternatives to address them
dynamically over time. Future work should address how concerns over different externalities give
rise to different institutional choices in light of the costs and implications for affected parties in
particular contexts. There is no institutional panacea, including that of package treaties. Rather,
package treaties are best viewed as institutional complements that may contribute to broader
transnational legal ordering processes in addressing critical public policy concerns.
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