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Feminist Use
Amanda Levendowski

In 2015, Judge Pierre Leval wrote that copyright isn’t about authors, it’s about the 
rest of us. “While authors are undoubtedly important intended beneficiaries of 
copyright,” he explained, “the primary intended beneficiary is the public.”1 He 
would know—his scholarship has been transformative for how every jurist from 
the Supreme Court down approaches key copyright questions.2 But copyright 
often falls short of this aspiration by benefiting only a sliver of the public.

Copyright law grants exclusive rights to authors of qualifying works, such  
as books, which protects those works from unauthorized copying.3 The first 
copyright legislation, the Statute of Anne of 1710, was drafted and enacted by a 
British Parliament comprised of privileged white men, largely for the benefit of 
other privileged white men, to encode men’s vision for the intersection of creativ-
ity and capitalism.4 The Copyright Act of 1976, which continues to govern much 
of copyright law in the United States, was enacted by a Congress comprised of 
predominantly white men, and it eliminated formalities for copyright registration 
and extended copyright terms.5 Those changes make it more challenging for the 
public to access, read, and remix copyrighted works.6 Consistently, copyright laws 
have focused on the creativity of other men, evidenced by their exclusion of arts 
stereotyped as “women’s work.”7

Scholars like Rebecca Tushnet, Ann Bartow, and Dan Burk have long grappled 
with how gender shapes copyright,8 including how feminism frames fair use.9 The 
fair use doctrine empowers the public to copy, share, and remake copyrighted 
works without consent.10 It transforms would-be infringements into statutorily 
sanctioned activity under certain conditions, one of which is whether the use is 
for a preferred purpose that serves the public—such as news reporting, teaching, 
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scholarship or research—which means the use is “not an infringement of copy-
right.”11 Courts also assess the use under a four-factor test, which analyzes:

1.	 The purpose and character of the use, including whether such use is of a 
commercial nature . . .;

2.	 The nature of the copyrighted work;
3.	 The amount and substantiality of the portion used in relation to the  

copyrighted work as a whole; and
4.	 The effect of the use upon the potential market for or value of the  

copyrighted work.12

Sonia Katyal described how “fair use bears an intimate relationship to the way in 
which critical legal studies focused its gaze on the role of entitlements for minor-
ity groups. Like critical race theory, a critical approach to copyright law tends to 
ask the question of how entitlements are distributed and their effect on disen-
franchised groups, and also to employ tools like fair use to restore some balance 
between property rights and social justice.”13 As Betsy Rosenblatt has documented, 
a growing body of critical scholarship seeks to explore the fairness of the fair use 
doctrine.14 However, there remains an FU lurking in fair use: fair use doesn’t need 
to be fair, and it often isn’t. Qualifying as “fair” legally says nothing about whether 
the use is “fair” equitably, and many fair uses are oppressive.15

When 2 Live Crew parodied Roy Orbison’s classic rock hit Oh, Pretty Woman 
with crude lyrics about “big hairy woman,” “need to shave that stuff,” “bald 
headed woman,” and “two timin’ woman,” the Supreme Court concluded in its 
inaugural fair use decision that the band’s parody qualified as fair use.16 The 
band’s misogynistic language was not a one-off. Kimberlé Crenshaw describes 
lyrics from the band’s album Nasty As They Wanna Be, the explicit version of 
the album that Oh, Pretty Woman appeared upon, was “virulently misogynist, 
sometimes violently so,” particularly toward Black women.17 Crenshaw coined 
the term “intersectionality” to account for “the particular manner in which 
Black women are subordinated,” which is embodied by the band’s lyrics.18 Orbi-
son’s original offered one sexist approach to catcalling, but 2 Live Crew’s version 
reinforces another misogynistic stereotype by equating a woman’s worth with 
her appearance and behavior.19 That decision, Campbell v. Acuff-Rose, paved the 
way for other oppressive fair uses.

In the aughts, Google began displaying thumbnail images of nude models as 
part of its Google Image Search results without those models’, or their photog-
raphers’, permission.20 In Perfect 10 v. Amazon, the Ninth Circuit concluded that 
such a use was fair.21 Even though the models’ consent was not relevant legally 
from a copyright perspective, the court did not address the ethics of broadly pub-
licizing nude photos without consent.22 More than a decade later, Dr. Safiya Umoja 
Noble revealed that indiscriminately hoovering up other people’s copyrighted 
works to power an algorithmic Image Search can contribute to a different ethical 
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conundrum: sexist and racist results, like hits for pornography in response to 
searches for “Black girls.”23

Gender and race play roles in other fair uses as well. Appropriation artist  
Richard Prince collaged and painted over portraits of Rastafarians by photogra-
pher Patrick Cariou, who spent six years building relationships with Rastafarians 
in Jamaica for his portraiture.24 As part of the same series, Prince collaged and 
painted over photographs of nude women.25 Both sets of subjects consented to the 
original photographs but not Prince’s alterations—and neither the subjects nor 
Cariou saw any part of Prince’s $10 million in sales.26 In Cariou v. Prince, how-
ever, the Second Circuit concluded that Prince’s art was mostly fair use.27 And 
the secretive company Clearview AI curated a cache of billions of internet users’ 
photographs without their awareness to fuel face surveillance technology for law 
enforcement.28 Often, the technology is demographically biased and dispropor-
tionately deployed against people of color, activists, immigrants, and other com-
munities who are unjustly targeted.29 And yet, while a court has not decided the 
issue, a judge could find some forms of face surveillance to constitute fair use.30

“Fair use” can be a misnomer, but the public needs a vocabulary for equitable 
uses that utilize copyrighted works to challenge oppression or promote liberation. 
This chapter suggests one: feminist use.

To function effectively, feminist use cannot be limited to abstract theory. It 
must be a practice. Libraries are already modeling it through the growing library 
practice of controlled digital lending (CDL).31 CDL enables libraries to create 1:1 
print-to-pixel conversion of their collections, empowering libraries to lend digital 
versions of print books in lieu of physical ones, which has significant impacts on 
dismantling oppression and promoting equity.32 CDL, unsurprisingly, also relies 
on fair use. Fair use can be flexible, fact dependent, and fraught. But as empirical 
and qualitative work by Pamela Samuelson, Matthew Sag, and Barton Beebe have 
shown, it can also be reasonably predictable.33 That is why a growing number of 
libraries, librarians, and lawyers have endorsed the idea that CDL is fair use.34 
However, several publishers and some authors vehemently disagree, with the lat-
ter charging that CDL makes earning a living as a writer more difficult; the Internet 
Archive is appealing a recent decision determining that its digital lending program 
is not fair use.35 This chapter does not settle that debate. Instead, it uses CDL to 
illustrate the characteristics of a feminist use.

Feminism is far from the only lens through which to reimagine secondary uses, 
but it offers one powerful way to discuss how such uses disrupt oppressive power 
dynamics. In a prior piece, Defragging Feminist Cyberlaw, I suggest conceptualizing 
cyberlaws and policies, including copyright, using three illustrative (but certainly 
not exhaustive) feminist values: consent, accessibility, and safety.36 This chapter 
uses each value to assess CDL in three parts. Section I explains how copyright  
law is premised on consent—except when it isn’t, including rights to create copies 
that serve the public which predate fair use by a century. In section II, I examine 
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how CDL amplifies the accessibility of copyrighted works, both physically and 
logistically, to improve access to information. And finally, section III explores how 
CDL supports the safety of libraries and patrons by protecting resources neces-
sary for a secure, informed public. Rather than reclassify less-than-feminist uses  
as unfair, this chapter concludes that we should adopt “feminist use” to describe 
uses that are morally defensible, socially desirable, and politically powerful, 
regardless of a legal regime that was not built to be feminist.

C OMPLICATING C ONSENT

Copyright is characterized by its relationship to consent. Without consent, creat-
ing copies and making other uses of copyrighted works represents infringement.37 
Members of the public may seek to license a work for appropriation, but a license 
may generally be denied for almost any reason, including objection to a critical 
reuse.38 The alternative, simply using a copyrighted work without consent, carries 
significant penalties. If someone comes along and infringes a work registered with 
the Copyright Office,39 such as by making and distributing copies or preparing 
derivative works,40 that person may face up to $150,000 in statutory damages per 
infringement.41 Usually.

Fair use is the obvious exception, and the consent-less use of copyrighted works 
has played a central role in libraries’ work for decades.42 It entitles patrons to copy 
information for purposes of teaching, scholarship, or research.43 It empowers 
libraries to host e-reserves of notable volumes.44 And it enables libraries to create 
digital books for patrons with print disabilities, promoting accessibility to infor-
mation.45 However, these feminist uses—all of which were also deemed legally 
fair—would be impossible if libraries were forced to seek consent from copyright 
owners like publishers, who resisted each of these innovations with litigation, lob-
bying, or both.46

Eschewing copyright owners’ consent, however, cuts both ways. It enables fair 
uses that are sexist, racist, voyeuristic, and colonialist in ways that copyright own-
ers would be unlikely to allow. The fix for oppressive fair uses may seem to be 
always requiring copyright owners’ consent for any secondary use. Some authors 
might like that to be the case. But it isn’t. Requiring consent can prevent oppressive 
uses, but it has the collateral effect of threatening the good faith fair use arguments 
underpinning many feminist ones, like CDL.47 Such a radical policy shift would 
prevent uses that are both fair and feminist, like many examples of libraries’ past 
and present work.48

However, the law has long recognized that consent is not always necessary to 
create copies. Nearly a century before Judge Joseph Story developed the framework 
for fair use, eighteenth-century booksellers were frustrated by the newly enacted 
Statute of Anne’s power to extinguish their publishing monopolies, particularly after 
Parliament declined to extend them.49 In response, booksellers brought a series of 
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lawsuits arguing that copyright was a common law right of infinite duration.50 In 
the landmark case of Donaldson v. Beckett, the House of Lords rejected that claim:

Copies of books have existed in all ages, and they have been multiplied; and yet  
an exclusive privilege, or the sole right of one man to multiply copies, was never  
dictated by natural justice in any age or country  .  .  . The common law has ever 
regarded public utility, as the mother of justice and equity. Public utility requires, that  
the productions of the mind should be diffused as wide as possible; and therefore the 
common law could not, upon any principle consistent with itself, abridge the right 
of multiplying copies.51

Donaldson’s bold proclamation recognizing that copyright owners’ consent to  
create copies is not and should not always be required is peppered with caveats and 
exceptions, but the sentiment still animates parts of contemporary copyright pol-
icy. Former Register of Copyright Barbara Ringer, who was one of the lead archi-
tects of the Copyright Act of 1976, championed authors’ rights and also identified 
one of the three goals comprising the public interest in copyright as “provid[ing] 
the widest possible access to information of all kinds.”52 The Act encouraged that 
access by retaining term limitations (albeit extended ones) after which works 
could be used freely without consent and codified fair use, even while limiting 
accessibility in other ways.53 To this day, the Supreme Court, as well as circuit 
courts, routinely address the “public benefit” of copying even though it is not a 
formal fair use factor.54 Whether formulated as public utility, public interest, or 
public benefit, feminist uses like CDL create copies to serve it.

AMPLIFYING AC CESSIBILIT Y

As feminist philosopher and disability advocate Anita Silvers recounted, “women 
with disabilities experience subordination by the dominant culture for being 
members of the class of women, and again by feminist identity theory when it fails 
to adopt a disability perspective in recognizing women.”55 Disabled women, as well 
as other disabled people, often have less access to information.56 As the American 
Association of People with Disabilities and its amici explained in Authors Guild 
v. HathiTrust, a prior case recognizing the legality of creating a digital library for 
disabled people, creating copies to serve disabled patrons “honor[s] the century-
long efforts of people with disabilities to seek equal access to copyrighted works,” 
which can be a challenge because there is “strong empirical evidence that people 
with disabilities are systemically unserved or underserved by copyright holders.”57 
CDL continues these efforts by sharing library resources with disabled patrons, 
who may not be able to use print books or visit physical libraries but can use CDL 
to access high-quality digital knowledge on their own terms.58 By making infor-
mation more easily available than it would be through brick-and-mortar channels, 
CDL counters epistemic injustices effectively.59
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Online lending also functionally extends libraries’ hours so that anyone who 
cannot visit a physical library during business hours—including disabled people, 
as well as working parents or people with eldercare responsibilities, people with 
limited access to public transit, and a world affected by a global pandemic—still 
benefit from libraries’ resources. Digital materials can also improve literacy for 
young readers, debunk dangerous misinformation, and make it easier to access 
resources that promote a candid treatment of sexuality and gender, race and rac-
ism, and religion.60 CDL also makes the histories of marginalized communities 
more broadly available.61

However, materials by and about marginalized people are under threat. In 2021, 
the American Librarian Association identified more than fifteen hundred books tar-
geted for bans, the highest number since the organization began tracking bans two  
decades years ago.62 Not only are more books being banned, but they are being 
banned broadly. From June 2021 to June 2022, school library book bans occurred 
in 138 districts across thirty-two states.63 Students see the problem. “Hiding away 
things that make us uncomfortable doesn’t make them go away,” explained Deeya, 
an Arkansas high school student, “Even if we don’t talk about it, racism, sexual 
assault, genocide, and many other complex issues will still exist. We have to face 
the discomfort to keep it from happening again.”64 By borrowing books with CDL, 
all people can access books digitally that explore these and many other urgent 
issues, even when those books may not be available locally in physical libraries.

SUPPORTING SAFET Y

Women flourish when they can safely access information. When books—whether 
written by women or about gender, sexuality, and reproductive rights—are 
destroyed or censored, the public suffers. Unfortunately, the safety of libraries, 
their collections, and their patrons is under siege, both physically and existentially. 
Physically, library collections are threatened by climate change. That threat inspired 
the creation of CDL. In 2001, Tropical Storm Allison devastated the University of 
Houston Law Library.65 Parts of the library were flooded with at least eight feet  
of water, submerging many law books; mold destroyed much of the remaining col-
lection.66 Law librarian Michelle Wu pioneered a new approach to library resilience: 
CDL.67 The initial idea driving CDL was, in Wu’s words, to “preserve collections 
while respecting copyright law in a world where natural disasters are a growing 
threat.”68 Wu published an article outlining her early vision for CDL,69 and many 
libraries responded by putting her theory into action.70 Libraries began scanning 
physical books and loaning digital versions instead of physical ones, taking steps to 
mirror physical borrowing by ensuring that only one copy was in circulation at a 
time, limiting lending terms, and restricting patrons’ ability to create copies.71

Existentially, libraries’ ability to provide patrons with high-quality infor-
mation is imperiled. Libraries have long been politicized, but that problem is 
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reaching new heights as attacks on library programs and patrons rise.72 Conservative  
politicians and school boards ban books about sexuality, race, and gender.73  
Right-wing lawmakers call for book burnings, and several have been held already.74 
And gun-carrying protestors and neo-Nazis threaten drag queen story hours at 
libraries.75 But CDL enables libraries to freely, and fairly frictionlessly, lend books 
that combat oppression without exposing patrons to harassment. While libraries 
will always be powerful physical presences, CDL provides another way to educate 
and empower patrons.76

REIMAGINING THE FU IN FAIR USE

CDL is promising, but it’s not a panacea for knowledge inequality. Digitizing 
books is not free, posing a hurdle to libraries with increasingly scarce resources.77 
Libraries that do engage in CDL may have limited digitized collections or, more 
dangerously, curate ones that promote oppression and misinformation.78 Patrons 
may not have reliable, or any, internet access, putting the benefits of CDL out of 
their reach.79 And publishers and authors who oppose CDL raise a challenge: why 
do libraries have to create their own copies when publishers sell e-books?

Some publishers and authors see every CDL copy as a lost e-book sale; some 
even see each library lend as a missed potential sale.80 However, CDL copies 
and e-books are not interchangeable.81 Libraries do not own e-books—they’re 
licensed.82 E-books can cost more than physical books while being subject to con-
tractual restrictions that limit lending, such as requiring libraries to rebuy e-book 
licenses after lending to a certain number of patrons.83 Publishers and platforms 
can also unilaterally remove e-books from libraries’ collections, as one publisher 
did when it pulled more than thirteen hundred titles from academic libraries or 
another corporation did when it deleted digital versions of 1984 from owners’ 
libraries, both without notice.84 And publishers do not produce e-books for every 
title, including for out-of-print books. CDL allows libraries to curate collections 
that more closely mirror their physical ones than publishers’ digital ones. In that 
sense, CDL magnifies what libraries do best: combatting oppression with access 
to knowledge.

Regardless of whether an appellate court ultimately finds that CDL is fair use, 
that term remains a misnomer. Legally, a use need not be equitable to be fair. A use 
certainly does not need to be feminist, and fair uses often are not. But fair uses can 
still make way for a new FU: feminist use. Take the sexist, racist, voyeuristic, and 
colonialist fair uses introduced earlier. Despite their oppressive effects, each one 
can be invoked to defend the legality of CDL. Losing that legal battle means that 
the public, the supposed beneficiaries of copyright law, will be robbed of an invalu-
able tool for combatting oppression—and the feminist goals of consent, accessi-
bility, and safety will be subverted along with it. By embracing the term “feminist 
use,” we gain a vocabulary for describing and distinguishing uses that are legally 
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tolerated from ones are radically transformative. Not in the copyright sense, but in 
the grand societal one.
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