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THE STIGMA OF CONVICTION: CORAM NOBIS, CIVIL
DISABILITIES, AND THE RIGHT TO CLEAR ONE’S NAME
David Wolitz∗

Abstract:
In the 1954 case of United States v. Morgan, the Supreme Court revived the ancient writ
of coram nobis by making it the sole mechanism for post-incarceration judicial review of
federal convictions. It appeared that coram nobis was well on its way to taking its place
as a vital part of the American system of collateral review. Where the writ of habeas
corpus provided unlawfully convicted prisoners with a way to challenge their conviction,
coram nobis offered a similar avenue of relief for those who were no longer in federal
custody. But the promise of modern coram nobis has been held in check by a restrictive
doctrine known as the civil disabilities test. In most federal circuits today, a coram nobis
petitioner must show that he or she is suffering a distinct and ongoing legal harm – a
“civil disability” – before a court will review the underlying conviction. The Seventh
Circuit, Judge Easterbrook in particular, led the way in creating the now-prevalent civil
disabilities test by arguing that such a test is necessary to promote the values of finality
and judicial economy. But the test means that many people who were unlawfully and
erroneously convicted never have a chance to challenge their convictions in court. This
Article argues that the civil disabilities test is inconsistent with the essential nature and
important function of post-Morgan coram nobis relief. The test does very little to
promote the values of finality and judicial economy, and its application leads to grave
departures from the fundamental norm of accuracy. Moreover, the test disregards the
devastating reputational, professional, and social consequences of conviction. Those who
are stigmatized by an unlawful conviction should be able to obtain collateral relief. And
coram nobis, which can provide such relief, should not be weighed down by the overly
restrictive civil disabilities test.
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Introduction
In 1942, the United States prosecuted Gordon Hirabayashi and Fred Korematsu
for failing to follow orders aimed at removing all people of Japanese ancestry from the
West Coast of the United States. Hirabayashi and Korematsu challenged the legality of
those orders, and they have become part of American legal history thanks to the Supreme
Court cases that bear their names. In those cases, the Court accepted the government’s
position that military exigency, rather than racial animus, motivated the relocation of all
West Coast Japanese Americans, and the Court affirmed their convictions.1 Those
convictions stood on the books for over forty years, until 1984 in the case of Korematsu2
and 1987 in the case of Hirabayashi.3
An obscure post-conviction writ called coram nobis played an important part in
the vindication of Korematsu and Hirabayashi. Coram nobis, like habeas corpus, is a writ
that empowers a court to vacate the petitioner’s conviction upon a showing that such
conviction was unlawful.4 The difference between the two writs is that habeas is
available only to those who are “in custody” – that is, in prison or other forms of
supervision deemed “custody” – while coram nobis is available only to those who are no
longer, or never were, in custody.5 As Korematsu and Hirabayashi had long since left
federal custody when they filed for collateral relief, coram nobis was the only writ
available to them and their only hope for vacating their convictions.
Korematsu and Hirabayashi’s Internment-era convictions would still be on the
books today had they faced the coram nobis jurisprudence favored by a majority of
federal courts. In most circuits today, a petitioner wishing to vacate what he believes to
be an unlawful conviction must first prove to the court that he is suffering a distinct legal
harm – a civil disability – as a result of the allegedly unlawful conviction.6 Civil
disabilities range from disenfranchisement to loss of professional licenses to ineligibility
for certain welfare benefits.7 But by the mid-1980s Korematsu and Hirabayashi were no
longer suffering from any distinct civil disabilities, and the chance that they would face
1

See Korematsu v. United States, 323 U.S. 215 (1944); Hirabayashi v. United States, 320 U.S. 81 (1943).
Korematsu v. United States, 584 F. Supp. 1406 (N.D. Cal. 1984) (granting writ of coram nobis).
3
Hirabayashi v. United States, 828 F.2d 591 (9th Cir. 1987) (granting writ of coram nobis). The story of
how the country came to recognize the injustice in those convictions, and how the federal courts finally and
belatedly vacated those convictions, is a great narrative of personal vindication, national reconciliation, and
systemic self-correction. See generally Peter Irons, Justice at War: The Story of the Japanese American
Internment Cases (1993).
4
See, e.g., United States v. Kwan, 407 F.3d 1005, 1009-10 (9th Cir. 2005) (describing nature of writ of
coram nobis).
5
See, e.g., United States v. Sandles, 469 F.3d 508, 517-18 (6th Cir. 2006) (rejecting petition for writ of
coram nobis, among other reasons, because litigant was still “in custody” and thus should have petitioned
for habeas relief pursuant to 18 U.S.C. § 2255)
6
See Hager v. United States, 993 F.2d 4, 5 (1st Cir. 1993); Nicks v. United States, 955 F.2d 161, 167 (2d
Cir. 1992); United States v. Stoneman, 870 F.2d 102, 106 (3d Cir. 1989); United States v. Drobny, 955 F.2d
990, 996 (5th Cir. 1992); United States v. Craig, 907 F.2d 653, 658 (7th Cir. 1990); Stewart v. United
States, 446 F.2d 42, 43-44 (8th Cir. 1971); United States v. Hernandez, 94 F.3d 606, 613, n.5 (10th Cir.
1996). But see United States v. Mandel, 862 F.2d 1067, 1075 (4th Cir. 1988).
7
See generally Michael Pinard, An Integrated Perspective on the Collateral Consequences of Criminal and
Reentry Issues Faced by Formerly Incarcerated Individuals, 86 B. U. L. Rev. 623, 634-40 (2006).
2
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any such consequences in the future was negligible. Korematsu was a self-employed
draftsman living in San Leandro, California,8 and Hirabayashi was a professor emeritus
of sociology at the University of Alberta.9 They could not point to any specific and ongoing legal barriers that they faced as a consequence of their World War II-era
convictions. On the majority view, then, they had no business coming to court and
demanding review of their old cases. Fortunately for Korematsu and Hirabayashi, the
Ninth Circuit took a different approach, and they were able to obtain relief, albeit forty
years after their convictions.10
This article will critique the majority approach to coram nobis which demands
that the petitioner prove an on-going “civil disability” before a court will review the
conviction. The civil disabilities test employed by the majority of circuit courts denies
individuals and society the benefits of “setting the record straight” and thus cripples an
important mechanism for systemic self-correction. As the Japanese internment cases
demonstrate, coram nobis serves a necessary function for both personal vindication and
social rehabilitation.11 But it can do so only if the courts jettison the civil disabilities test.
A properly functioning writ of coram nobis will become even more vital in the
coming years due to a combination of technological advances and social changes.
Information technology makes criminal records instantly and easily accessible to anyone
with an Internet connection, and thus practically precludes escape from the stigma of
criminal conviction.12 At the same time, forensic technology is becoming more powerful
and cheaper and will allow more people the chance to challenge the factual basis for their
convictions long after trial.13 And there is an increased awareness among informationsavvy citizens that one’s reputation needs to be guarded, in the physical world as well as
on-line. Together, these trends are likely to lead to an increase in meritorious attacks on
old convictions, both in habeas and coram nobis, and the court system will need to
respond in a fair and practical way. As the number of petitions for coram nobis begins to
rise, the flaws of the civil disabilities test will be cast in stark relief, and the circuit split
over the issue ought to attract the attention of the Supreme Court. My argument is that
the Court should resolve the split decisively in favor of the Ninth Circuit’s minority
approach and rid coram nobis of this impediment to remedial justice.
In Part One of the article, I briefly review the development of the writ of coram
nobis from its Medieval origins to its contemporary function in federal criminal
8

Richard Goldstein, Fred Korematsu, 86, Dies; Lost Key Suit on Internment, N. Y. Times, April 1, 2005.
Hirabayashi, 828 F.2d at 592.
10
See infra text accompanying notes 118-134. The Ninth Circuit approach holds that virtually all criminal
convictions – including misdemeanors – lead to adverse collateral consequences of sufficient weight to
justify hearing coram nobis petitions. See Hirabayashi, 828 F.2d at 604.
11
Indeed, in the extraordinary cases of Korematsu and Hirabayashi, coram nobis also allowed for national
reconciliation and proof of America’s capacity to recognize its errors and correct them.
12
See infra text accompanying notes 182-194.
13
See, e.g., Brandon L. Garrett, Claiming Innocence, 92 Minn. L. Rev. 1629, 1659 (2008) (“Assuming that
genetic science and technology continue to improve, innocence claims will continue to be important,
particularly as the cost of testing falls and the speed of testing increases.”); Samuel R. Gross et al.,
Exonerations in the United States: 1989 through 2003, 95 J. Crim. L. & Criminology 523, 528 (2005)
(finding that the rate of exonerations nation-wide climbed sharply between 1983 and 2001 due in large part
to “the growing availability and sophistication of DNA identification technology”); Fredrick R. Bieber,
Science and Technology of Forensic DNA Profiling: Current Use and Future Directions, in DNA and the
Criminal Justice System 23 (David Lazer, ed., 2004).
9
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procedure. I also detail how the promise of the contemporary writ of coram nobis was
strangled in the overwhelming majority of federal circuits due to the emergence of the
civil disabilities test in the late 1980s.
In Part Two, I argue that the creation of the civil disabilities test relied on a
misreading of two relevant legal sources – namely, the landmark Supreme Court case of
Morgan v. United States14 and the federal habeas statute of 1948.15 Neither the Morgan
case nor the federal habeas statute suggested the development of the restrictive civil
disabilities test; rather, those sources support a more expansive view of collateral review
in the federal courts.
In Part Three, my contention is that the civil disabilities test overlooks the severity
of the non-legal results of conviction. In particular, I argue that the reputational and
professional consequences of unlawful conviction require redress on their own and that
righting reputational wrongs is a long-established function of the judicial system.
Part Four analyzes the core clash between the values of accuracy and finality that
underlies and animates the debate over the civil disabilities test. My argument is that the
civil disabilities test constitutes a serious deviation from the norm of accuracy without
any significant countervailing gain in finality or judicial economy. The judicial system
would not be over-burdened by a “flood” of coram nobis cases in the absence of the civil
disabilities test. Coram nobis already requires a threshold showing that valid reasons
exist for failing to challenge the conviction earlier; district courts can thus deny, without
hearing, redundant and abusive coram nobis petitions.
The sum of my argument is this: No court, presented with incontrovertible
evidence of an unlawful conviction, should dismiss a coram nobis petition on the grounds
that the petitioner does not suffer from an ongoing civil disability. Being branded a
convicted criminal is, in virtually every case, a significant reputational and professional
injury, and it is never too late for the judicial system to correct its errors, set the record
straight, and vacate unlawful and erroneous convictions.

14

346 U.S. 502 (1954).
Judiciary and Judicial Procedure Rules of Decisions Act, 80 P.L. 773, 62 Stat. 869 (1948) (codified as
amended at 18 U.S.C. § 2255 (2006)).

15
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PART I: A BRIEF HISTORY OF FEDERAL CORAM NOBIS
A. The Writ at Common Law
Coram nobis has a long history in the common law, stretching back to 16th
century England.16 Created at a time when appellate review of criminal judgments was
generally unavailable and when court cases conclusively ended at the end of a defined
term, traditional coram nobis provided a narrow opportunity for a court to reconsider a
final judgment that it had rendered in a previous judicial term.17 The traditional writ was
available primarily to address the problem of new facts coming to light, facts that were
unavailable to the petitioner and unconsidered by the court in the earlier case.18
Application of the traditional writ did not depend on whether the petitioner was in
custody or not, and in fact, did not depend on whether the case was criminal or civil.19
Traditional coram nobis was one of a number of writs that common-law courts developed
to permit courts, in extraordinary circumstances and within narrowly circumscribed
bounds, to review otherwise final or unappealable judgments.20
The traditional writ of coram nobis migrated to the United States along with the
common law, appearing in both state and federal courts and in both civil and criminal
matters.21 In the federal courts, coram nobis maintained its traditional function as a
means for trial courts to correct factual errors in previously decided cases from earlier
judicial terms.22 As courts crafted other mechanisms for correcting factual and clerical
mistakes, the issuance of coram nobis became more and more rare, until the Federal
Rules of Civil Procedure issued in 1936 explicitly abolished the writ in civil actions.23
The availability of coram nobis in criminal cases remained a subject of some confusion in
the ensuing years, and neither the promulgation of the Federal Rules of Criminal
Procedure in 1946, nor the adoption of federal “statutory habeas” in 1948 cleared up the
matter.24 The use of coram nobis in federal courts had all but died out until the Supreme
Court resurrected and refashioned the writ in the landmark case of United States v.
Morgan.25

16

See generally Daniel F. Piar, Using Coram Nobis to Attack Wrongful Convictions: A New Look at an
Ancient Writ, 30 N. Ky. L. Rev. 505, 506-07 (2003); M. Diane Duszak, Note, Post-McNally Review of
Invalid Convictions Through the Writ of Coram Nobis, 58 Fordham L. Rev. 979, 981-82 (1990).
17
See United States v. Bush, 888 F.2d 1145, 1147 (7th Cir. 1989).
18
Id.
19
See Duszak, supra note 16, at 981.
20
Other such extraordinary writs included audita querela, certiorari, coram vobis, and habeas corpus. See
Black’s Law Dictionary (7th ed.) 126, 220, 338, and 715.
21
See Piar, supra note 16.
22
Id.
23
See Fed. R. Civ. P 60(e).
24
See generally United States v. Morgan, 346 U.S. 502, 517-19 (1954) (Minton, J., dissenting) (arguing
that Federal Rules of Civil Procedure and adoption of 18 U.S.C. § 2255 abolished the writ of coram nobis).
25
346 U.S. 502 (1954).
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B. United States v. Morgan: The Refashioning of Coram Nobis
In 1939, Robert Patrick Morgan pled guilty to eight federal criminal counts
related to the theft of three pieces of mail from the U.S. Postal Service.26 He was
nineteen years old, did not retain counsel, and apparently never waived his right to retain
counsel.27 The U.S. District Court for the Northern District of New York sentenced
Morgan to four years in prison.28 Eleven years later, in 1950, Morgan was convicted of
attempted burglary in a New York state court, and pursuant to New York’s Multiple
Offenders Law, the state court sentenced Morgan to a longer term than it otherwise
would have on account of the previous federal conviction.29 Facing a longer state
sentence, Morgan filed a motion for a writ of coram nobis in the U.S. District for the
Northern District of New York seeking to vacate his federal conviction of 1939, which
formed the basis for his extended state sentence.30
The federal court thus squarely faced the question of whether the writ of coram
nobis was available in federal criminal cases at all, and if so, whether Morgan’s
circumstances qualified. The district court tried to side-step the issue by treating
Morgan’s motion as one for relief under 28 U.S.C. § 2255, the federal habeas statute.31 It
thus denied the motion, reasoning that it did not have jurisdiction because Morgan was no
longer “in custody” as required by Section 2255.32 The Second Circuit, however, insisted
that coram nobis would be proper “[i]f Morgan can establish that he was deprived of his
common law right to be represented by counsel.”33
The Supreme Court affirmed the Court of Appeals judgment, conclusively
establishing that federal courts have the power to grant motions “in the nature of the
extraordinary writ of coram nobis.”34 Writing that “[i]n behalf of the unfortunates,
federal courts should act in doing justice if the record makes plain a right to relief,”35 the
five-justice majority revitalized the ancient writ and set it on a firm footing.
The Court conceded that there was “a difference of opinion as to the availability
of the remedy” among the lower federal courts.36 And the Court further allowed that
“coram nobis is not specifically authorized by any statute enacted by Congress,” and that
the writ had been abolished in civil cases by Rule 60(b) of the Federal Rules of Civil
Procedure.37 But, tracing its long history in common law,38 the Court found sufficient
statutory authority for the “ancient writ of coram nobis” in the All Writs Act of 1789,
26

Morgan, 346 U.S. at 503.
Id. at 511.
28
Id. at 503.
29
Id. at 503-04.
30
Id. at 504.
31
Id.
32
Id. Morgan was serving his state sentence at the time that he filed his coram nobis claim, but the “in
custody” requirement of Section 2255 refers only to federal custody.
33
Id. at 69.
34
Morgan, 346 U.S. at 505.
35
Id.
36
Id. at 509.
37
Id. at 506, 506 n.4.
38
Id. at 507.
27
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which authorizes federal courts to “issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and principles of law.”39
The Court forcefully rejected the dissent’s position that the promulgation of
Section 2255 superseded any remedy in the nature of coram nobis in federal courts. The
majority held that the purpose of Section 2255 was “‘to meet practical difficulties’ in the
administration of federal habeas corpus jurisdiction,” not to “cover the entire field of
remedies in the nature of coram nobis.”40 Reiterating that “[n]owhere in the history of
Section 2255 do we find any purpose to impinge upon prisoners’ rights to collateral
attack upon their convictions,” the Court wrote, “We do not think that the enactment of §
2255 is a bar to this [coram nobis] motion.”41
The Court went on to sketch out the circumstances under which the writ may be
available. Coram nobis relief “should be allowed… only under circumstances
compelling such action to achieve justice” – namely (a) curing of “errors ‘of the most
fundamental character’” when (b) “no other remedy [is] then available” and (c) “sound
reasons [exist] for failure to seek appropriate earlier relief.”42
The key move in the Court’s opinion was the holding that the violation of
Morgan’s right to counsel constituted an error of the most fundamental character.43 That
holding transformed coram nobis from its traditional function as a means for curing
factual errors, unknown to the trial court, to a new function of curing any error of “the
most fundamental character,” including legal error. The majority did not even attempt to
argue that the basis for Morgan’s motion was an alleged error in fact, unknown to the
sentencing judge.44 Rather, the Court ignored that issue entirely and relied instead on the
“fundamental errors” language that it lifted from a 1914 case, United States v. Mayer.45
By focusing on the phrase “errors of the most fundamental character” and ignoring the
phrase “errors of fact,”46 the Court not only rescued coram nobis from legal “limbo,”47
39

Id. at 506; All Writs Act, 28 U.S.C. § 1651(a).
Id. at 510-11.
41
Id. at 511 (internal quotations omitted).
42
Id. at 511-12. The Court explained how Morgan’s case fit the first two conditions it laid out: the denial
of Morgan’s right to counsel constituted the fundamental error of his state conviction, and no other remedy
for that error was currently available. However, the Court did not explain what “sound reasons” Morgan
may have had for not seeking appropriate relief earlier, e.g., on direct appeal or in the form of a habeas
motion. After all, the constitutional right to counsel, to which Morgan appealed, was available as a ground
for habeas relief at least since the 1938 case of Johnson v. Zerbst, 304 U.S. 458 (1938), a case decided
before Morgan’s 1939 conviction in federal district court.
43
Morgan, 346 U.S. at 512 (“[A] federal trial without competent and intelligent waiver of counsel bars a
conviction of the accused.”).
44
The dissent took the majority to task for its novel interpretation of what constitutes fundamental error in
coram nobis. “The sentencing court must have known that respondent did not have an attorney and was not
advised of his right to counsel, if such are the facts,” wrote the minority. Morgan, 346 U.S. at 516 (Minton,
J., dissenting). “What then was it that the court didn’t know which if it had known would probably have
produced a different result?” Id.
45
United States v. Mayer, 235 U.S. 55, 69 (1914).
46
In context, the “most fundamental character” language itself referred to “errors of fact… where the errors
were of the most fundamental character, that is, such as rendered the proceeding itself irregular and
invalid.” Mayer, 235 U.S. at 69.
47
Id. at 514 (Minton, J., dissenting) (“I am unable to agree with the decision of the Court resurrecting the
ancient writ of error coram nobis from the limbo to which it presumably had been relegated.”) (emphasis
added).
40
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but also resuscitated the writ with a novel new function, namely as a collateral remedy
available in federal court to correct fundamental legal errors when other avenues of relief
are precluded. Moreover, by dubbing a petition for coram nobis as “of the same general
character as one under 28 U.S.C. § 2255,”48 while limiting its applicability to those cases
in which Section 2255 relief was unavailable, the Court effectively created a companion
writ to Section 2255. Coram nobis became, in essence, habeas for those not in federal
custody.
The greatest clash between the majority and the minority, and the clash that still
sets the terms of debate surrounding coram nobis, is the different weight each assigned to
the values of accuracy and finality. The majority held that coram nobis should be
available only in extraordinary cases, but that finality must bow to accuracy where the
“record makes plain a right to relief.”49 “Otherwise,” wrote the Court, “a wrong may
stand uncorrected which the available remedy would right.”50 The majority noted that the
“wrong” of an unlawful conviction is not only an abstract injustice in the system, but also
that “the results of the conviction may persist” for the convicted person himself.51
“Subsequent convictions may carry heavier penalties,” the Court wrote; “civil rights may
be affected.”52 In other words, unlawfully convicted people may suffer on-going harm
from their unlawful convictions; the effects of a past conviction may persist to the
present.
The minority was also sensitive to the clash between accuracy and finality: “The
important principle that means for redressing deprivations of constitutional rights should
be available often clashes with the also important principle that at some point a judgment
should become final – that litigation must eventually come to an end.”53 According to the
minority, federal courts “traditionally” – and Congress statutorily via Section 2255 –
have drawn the line “by permitting collateral attacks on judgment only during the time
that punishment under the judgment is being imposed,”54 in effect, only during
incarceration. The dissent recognized that “the record of a conviction for a serious crime
is often a lifelong handicap,”55 but rejected the proposition that relief should be available
for an unlawful conviction throughout the wronged party’s lifetime. Coram nobis should
not be available, argued the dissent, if a person is merely suffering “a stain on his
reputation.”56 As for those like Morgan, those “who have returned to crime and want the
record expunged to lessen a subsequent sentence,” the minority found such relief
“unwarranted.”57 In sum, the minority argued that there are no cases in which collateral
relief is due to an ex-convict who has already served his or her time. “And if that is to be
changed,” the dissent concluded, “Congress should do it.”58

48

Id. at 506 n.4.
Id. at 505.
50
Id. at 512
51
Id.
52
Id. at 512-13.
53
Id. at 519-520 (Minton, J., dissenting).
54
Id. at 520 (Minton, J., dissenting).
55
Id. at 519 (Minton, J., dissenting).
56
Id .
57
Id.
58
Id. at 520. (Minton, J., dissenting).
49
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The basic argument of the dissent – that traditional coram nobis would not extend
to cases such as Morgan’s – was formidable as far as it went. But the majority opinion
succeeded in filling a gap in post-conviction relief and in firmly anchoring the newly
revitalized writ of coram nobis in the All Writs Act and in Supreme Court precedent.59
Morgan was an appropriate response to an untenable situation – that is, the absolute
unavailability of relief to a person not in custody who stands convicted of a crime despite
errors “of fundamental character” in the conviction.60 The Supreme Court’s decision in
Morgan correctly signaled that the American justice system would not ignore manifestly
unlawful convictions as a matter of course.
Morgan marked a dramatic point in the history of coram nobis. Before Morgan,
coram nobis was dying in the federal courts. After Morgan, coram nobis became a vital
part of the post-conviction legal landscape. Before Morgan, coram nobis was primarily a
writ for the correction of factual errors, errors that were unknown (and unknowable) to
the convicting court. After Morgan, coram nobis became a writ available to correct any
error “of the most fundamental character,” including constitutional and other legal
defects, in the original conviction.

C. Post-Morgan Coram Nobis and Federal Collateral Review
After Morgan, it was not immediately obvious which legal errors would be
deemed “fundamental” enough to merit relief by coram nobis, but the trend has been
clear: The same errors that are deemed grounds for Section 2255 habeas relief give rise
to coram nobis relief.61 In United States v. Doe, for example, the Seventh Circuit wrote
that a coram nobis petitioner must allege an error in the underlying conviction that is “the
type of defect that would have justified habeas corpus relief pursuant to 28 U.S.C. §
2255.”62 The Sixth Circuit has noted that “the standards for granting relief under a writ

59

The D.C. Circuit and the Ninth Circuit have both explicitly referred to Morgan as an exercise in gapfilling. See United States v. Valdez-Pacheco, 237 F.3d 1077, 1079 (9th Cir. 2001) (“Morgan stands for the
proposition that the common law writs, such as coram nobis and audita querela, are available to fill the
interstices of the federal post-conviction remedial framework.”) (internal quotations omitted); United States
v. Ayala, 894 F.2d 425, 428 (D.C. Cir. 1990) (“The teaching of Morgan is that federal courts may properly
fill the interstices of the federal postconviction remedial framework through remedies available at common
law.”); see also Brian M. Hoffstadt, Common-Law Writs and Federal Common Lawmaking on Collateral
Review, 96 N.W. L. Rev. 1413 (2002) (arguing that federal courts have a legitimate “interstitial, gap-filling
role” in collateral review).
60
In his treatise on post-conviction procedure, Prof. Yackle wrote, “In a real sense, coram nobis for federal
petitioners, like habeas corpus for state prisoners, is a remedy of convenience—developed by judicial
decision to do service in meritorious cases.” Larry Yackle, Postconviction Remedies, § 36 (Westlaw
updated through 2008).
61
This is consistent with the Supreme Court’s statement in Morgan that a motion for coram nobis is “of the
same general character as one under 28 U.S.C. § 2255.” 346 U.S. at 506 n.4. See also Larry Yackle,
Postconviction Remedies, § 36 (Westlaw updated through 2008) (“The lower courts have… assumed that
coram nobis is available to raise any claim cognizable under Section 2255.”)
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of error coram nobis and under a § 2255 motion are substantially the same.”63 And the
Eighth Circuit has held that “[t]he two remedies are… substantially equivalent.”64
A comprehensive catalogue of all errors deemed sufficient to trigger Section 2255
relief and, thus, coram nobis relief, is beyond the scope of this article. But there are
essentially two broad types of claims that appear repeatedly in collateral review cases.
The first is a claim that new facts have emerged that show a “fundamental error” in the
underlying conviction. The second is a claim that, after the final disposition of the case,
the Supreme Court or the Court of Appeals substantively narrowed the interpretation of
the relevant criminal statute so as to decriminalize the actions for which the defendant
was convicted. Upon collateral review, the question becomes whether the reviewing
court will apply the interpretation of the statute at the date of conviction or at the date of
the collateral review.
This question turns on the tricky area of retroactivity jurisprudence, but the
answer has been clear since the Supreme Court decided the case of Davis v. United States
in 1974.65 The Court held that the new interpretation of the criminal law at the time of
collateral review, not the old interpretation at the time of conviction, would govern.66 As
the Court stated emphatically, “conviction and punishment… for an act that the law does
not make criminal…. results in a complete miscarriage of justice.”67 Thus, collateral
relief is appropriate in those circumstances when a subsequent interpretation of a criminal
statute has decriminalized the predicate conduct.68 And while many aspects of the
Supreme Court’s retroactivity jurisprudence have changed dramatically since 1974,69 the
Court has not changed its view on the question presented in Davis. The Court’s 2004
opinion in Schriro v. Summerlin confirmed that post-conviction decisions creating new
substantive rules of law apply retroactively on collateral review.70 “This includes,” wrote
the Court, “decisions that narrow the scope of a criminal statute by interpreting its terms
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Pitts v. United States, 763 F.2d 197, 198 n.1 (6th Cir. 1985).
United States v. Little, 608 F.2d 296, 299 (8th Cir. 1979). See also United States v. Travers, 514 F.2d
1171 (2d Cir. 1974) (holding that the standards applied in federal coram nobis are “similar” to those in
Section 2255 cases). But see United States v. Stoneman, 870 F.2d 102, 106 (3d Cir. 1989). Although the
Third Circuit has suggested that the standards for obtaining relief in coram nobis cases are “even more
stringent” than the standards for habeas relief, United States v. Stoneman, 870 F.2d 102, 106 (3d Cir. 1989),
it has never identified a type of legal error that would elicit habeas relief but not coram nobis relief. In
other words, there is no identifiable class of error that is “fundamental” enough to warrant habeas corpus
relief but not fundamental enough to warrant coram nobis relief.
65
417 U.S. 333 (1974).
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Id. at 346-47.
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Id. at 346 (internal quotations omitted).
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Davis also makes clear that the change in interpretation need not come from the U.S. Supreme Court. It
was the Ninth Circuit, not the Supreme Court, that narrowed its interpretation of the statute under which
Davis was convicted. Id. at 339-40. And it was the new Ninth Circuit law – i.e., the law of the Ninth
Circuit at the time of collateral review – that the Supreme Court held governed on Davis’ Section 2255
motion. Id. at 346.
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See generally Lyn S. Entzeroth, Reflections on Fifteen Years of the Teague v. Lane Retroactivity
Paradigm: A Study of the Persistence, the Pervasiveness, and the Perversity of the Court’s Doctrine, 35
N.M.L. Rev. 161 (2005)
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as well as constitutional determinations that place particular conduct or persons covered
by the statute beyond the state’s power to punish.”71
The Second Circuit explicitly extended the retroactivity holding of Davis to cover
petitions for coram nobis in the case of United States v. Travers.72 In Travers, a man who
had already served his sentence for federal mail fraud brought a petition for a writ of
coram nobis, claiming that a Supreme Court opinion post-dating his release from prison
now made his conviction invalid. The government argued that the subsequent case
should not be given retroactive effect,73 but the Court of Appeals cited Davis for the
proposition that “fundamental notions of fairness” require that the court apply the most
recent interpretation of a criminal statute.74 And the court noted that “[a]lthough the
Davis case arose under 28 U.S.C. § 2255, the standards applied in federal coram nobis
are similar.”75 Thus, because “Travers was convicted and punished for an act that the law
does not make criminal,” he “is entitled to relief.”76
Travers is the natural product of Morgan and Davis. Morgan resuscitated coram
nobis as the functional analog to Section 2255 relief for those not in custody, and Davis
held that Section 2255 relief is available to those convicted for behavior which the law,
according to the latest authoritative cases, does not make criminal. Therefore, coram
nobis is available to those who were convicted for behavior that the law does not (any
longer) criminalize. The conclusion makes sense both as a logical doctrinal outcome and
as a necessary function of the justice system. With Travers, the long story of judicial
“gap filling” – of federal courts finding a remedy for those not in custody who stand
convicted for behavior that was not criminal – appears to have reached its happy end.
Through the refashioning of an obscure and ancient writ, and the evolution of that oldnew writ in tandem with the Great Writ of habeas corpus, federal courts saw to it that
convictions for “phantom crimes” would no longer go uncorrected.
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Id. at 352. The Court reiterated the rationale for the retroactivity of new substantive rules as follows:
“Such rules apply retroactively because they necessarily carry a significant risk that a defendant stands
convicted of an act that the law does not make criminal or faces a punishment that the law cannot impose
upon him.” Id. (internal quotations omitted).
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514 F.2d 1171 (2d Cir. 1974).
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Id. at 1173.
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Id. at 1175-76.
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Id. at 1173, n.1. The court did admit that “Davis depended to some extent on a parsing of the ambiguous
language of § 2255,” but still held that the standards for Section 2255 and coram nobis are identical in this
area. Id.
76
Id. at 1176 (internal quotations omitted). In finding for Travers, the Second Circuit noted “the familiar
principle that res judicata is inapplicable in habeas proceedings,” and that it could “see no reason why this
same principle should not be applicable in coram nobis. Id. at 1175. The Travers Court expressly limited
its decision to petitioners “like Travers, [who] fully pursued their appellate remedies” – that is, petitioners
who had directly appealed their convictions. Id. at 1176. The Court left to “another day the determination
of the proper result when less has been done.” Id. at 1177. That day came in 1976 when the Second
Circuit decided the case of United States v. Loschiavo, 531 F.2d 659 (2d Cir. 1976). In Loschiavo, the
court ruled affirmatively that collateral relief is due when a subsequent decision decriminalizes the conduct
underlying an earlier conviction, even if the defendant did not pursue available appellate remedies. Id. at
665. The court wrote that if it let stand a conviction for behavior which the statute did not criminalize, then
“the frustration and defeat of justice would be glaringly apparent to the most myopic and obtuse.” Id. at
667.
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D. The Emergence of the Civil Disabilities Test
By the mid-1970s, then, it appeared that coram nobis represented a viable means
for collateral review, equivalent in scope to habeas corpus, for convicted persons out of
custody. But the story does not end with Travers, for although it remains good law, a
new controversy erupted in the field of coram nobis in the late 1980s. The controversy
concerned what kind of harm (if any) a coram nobis petitioner must show as a threshold
matter in order to attain a hearing on his or her petition.
The baseline requirements for coram nobis set by the Supreme Court in Morgan
did not speak explicitly to the issue of a threshold showing of harm. The Court had
properly presumed that Morgan had a sufficient stake in the outcome of his petition to
meet the requirements of standing, and the Court did not demand any further, special
showing of harm.77 So the Court did not explicitly say whether some threshold showing
of harm, traceable to the underlying conviction, was necessary to bring a coram nobis
petition. The question, then, emerged: Must a petitioner for coram nobis prove to the
court that he or she is actually suffering an ongoing collateral consequence of conviction,
and if so, what kind of collateral consequences qualify? In response to this question, the
Seventh Circuit developed the civil disabilities test, and the majority of circuits followed
suit.
The development of the civil disabilities test begins with a case that itself had
nothing to do with coram nobis, McNally v. United States.78 Prior to McNally, many
convictions of public officials for mail fraud relied on the so-called “intangible right”
theory of the crime, which held that the federal mail fraud statute protected the intangible
right of the citizenry to have public officials perform their duties honestly.79 In McNally,
the Supreme Court rejected the “intangible right” theory of mail fraud and interpreted the
mail fraud statute to protect only property rights, not an intangible right of the citizens to
good government.80 As a consequence, a number of people convicted of mail fraud under
the old “intangible right” theory – among them, many former politicians – brought coram
nobis petitions to vacate their convictions.
The first of the McNally cases to reach the Seventh Circuit was United States v.
Keane,81 in which a former Chicago City Councilman argued that his 1974 indictment for
mail fraud should be vacated because it relied on the discredited “intangible right”
theory.82 The Seventh Circuit conceded that “McNally knocked out the prosecution’s
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Indeed, it would have been odd if the Court had dwelt on the question of whether Morgan had a
sufficient stake in the litigation, for the extended length of his state sentence was based on his federal
felony conviction. And, thus, vacating his federal felony conviction would almost certainly lessen his state
sentence.
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483 U.S. 350 (1987).
79
Id. at 355.
80
Id. at 356. The key text of the mail fraud statute, at the time of McNally, criminalized use of the mails to
execute “any scheme or artifice to defraud, or for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises.” McNally, 483 U.S. at 351, n.1.
81
852 F.2d 199 (7th Cir. 1988).
82
The underlying indictment led to a sentence of two years imprisonment and a fine of $27,000. Id. at 200.
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principal theory in Keane’s case.”83 But the court refused to grant relief because it held
that Keane was not entitled to “a fresh adjudication” of his case.84
Judge Easterbrook, writing for the court, began his analysis of Keane’s petition by
asserting that “[t]he norm of finality, with an exception while custody or another
deprivation of liberty continues, is the background for understanding the writ of error
coram nobis.”85 Thus, even if “Section 2255 permits relitigation if the defendant is in
custody and there is an intervening change in law,… [t]he reason to bend the usual rules
of finality is missing when liberty is not at stake.”86 This line of reasoning echoed the
Morgan dissent and called into question the very raison d’etre of coram nobis – that is, to
provide collateral relief to those no longer in federal custody.
But the Seventh Circuit could not, of course, overturn Morgan. Instead, Judge
Easterbrook’s emphasis on the value of finality served as a rhetorical prelude to the next
step in the opinion. Those pursuing coram nobis, he wrote, “must demonstrate that the
judgment of conviction produce lingering civil disabilities (collateral consequences)…
unique to criminal convictions.”87 Such disabilities, according Easterbrook, “include loss
of the rights to vote, hold occupational licenses (including law licenses), and bear
arms.”88 But the court made clear that it would strictly construe this list, and it rejected
financial penalties (fines) and reputational injury as civil disabilities because, it noted,
“[c]ivil judgments frequently have the same effects.”89
The court conceded this Keane’s conviction constituted “a black mark” on his
record.90 But, the court continued, a reputational black mark “is not a civil disability….
[A]nd a blot on one’s escutcheon, divorced from any particular entitlement to a ‘clean
record’, does not even involve a liberty interest.”91 Keane should not be able to “obtain
coram nobis just to bask in the satisfaction of having his position vindicated.”92 In a
closing flourish, Judge Easterbrook wrote that
we live in a world of scarcity, one in which the most inflexible commodity,
time itself, sets a limit on our ability to prevent and correct mistakes. Every
legal system tolerates a risk of error. It tries to find procedures that will
83

Id. at 205.
Id. at 202.
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Id. at 202. This is a strange way to introduce a writ whose function is precisely to allow “an exception”
to the norm of finality in cases other than those involving custody.
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Keane, 852 F.2d at 203.
88
Id.
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Id.
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Id. at 204.
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Id.
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Id. As for the fact that Keane was assessed and paid a fine of $27,000, Judge Easterbrook agreed that the
fine gave Keane “a stake sufficient to produce a ‘case or controversy.’” Id. But, he went on, “the fine is no
different from the award of damages in civil litigation. It is a sunk cost rather than a continuing disability
producing additional injury as time passes.” Id. This bit of reasoning reveals a couple of points. First, the
Keane court expressly created an obstacle to coram nobis relief substantially higher than Article III
standing. Second, by rejecting the payment of a $27,000 fine as an adequate basis for redress, the court
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without it.
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hold error to a minimum, but then it must move on. Bygones are beyond
recall.93
The court thus held that Keane’s petition could be dismissed without hearing, for he
suffered no ongoing legal consequence as a result of his conviction.
Judge Easterbrook expanded his views on coram nobis the next year in United
Sates v. Bush.94 In Bush, Judge Easterbrook noted that “history limits the writ [of coram
nobis] to factual questions that have not been litigated before.”95 Therefore, the court
reasoned, “to the extent the contemporary writ goes further, the principles underlying the
‘custody’ requirement for § 2255 call for some ongoing legal disability as a custodysubstitute.”96 The right substitute, according to Judge Easterbrook, was a showing by the
petitioner that he was “suffering civil disabilities unique to criminal convictions” at the
time of the coram nobis proceeding.97 In other words, Easterbrook crafted the civil
disabilities test for coram nobis petitioners as a substitute for the custody requirement of
habeas corpus.98
Under the civil disabilities test, Easterbrook reasoned, the petitioner in Bush
should be denied coram nobis relief because the only harm he had alleged on appeal was
that “the conviction prevented him from holding high-visibility public relations jobs,”
and “[d]ifficulty in obtaining a desirable job is not a legal disability.”99 According to
Easterbrook, while the law recognizes some liberty interest in being able to choose one’s
profession or occupation – for instance, nursing – liberty of occupation does not extend
to “ranks within an occupation – head nurse versus rank-and-file nurse, for example.”100
Because “unwillingness to hire someone for mouth-watering jobs is not a legal disability
‘unique to criminal convictions,’” the court held that it was not sufficient to trigger coram
nobis review.101
Loss of this kind is not a satisfactory substitute for the custody requirement
of § 2255 because (a) it is not a legal disability, and a judgment therefore
may be ineffectual in redressing it, and (b) it is different in degree, and not
in kind, from the reputational injury accompanying convictions.102
93
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inability to carry a weapon did not constitute an ongoing “civil disability,” id., despite the fact that the
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And again, Judge Easterbrook ended his opinion with a paean to “the doctrines of finality
that pervade the legal system.”103 “In a costly legal system,” he wrote, “correction is a
luxury…. the duration of reexamination is fixed by the duration of custody.”104
A year after Bush, the Seventh Circuit revisited coram nobis in United States v.
105
Craig.
Four defendants – three Illinois state legislators and a trade association lobbyist
– had been convicted in the mid-1970s for their role in a political bribery scandal.106 All
four were convicted under the “intangible rights” theory and served their sentences before
the Supreme Court rejected that theory in McNally. All four subsequently moved for
coram nobis relief in the late 1980s. The circuit court reviewed the “lingering civil
disability” requirement first announced in Keane and expounded in Bush and discerned
three conjunctive requirements: (1) “the disability must be causing a present harm; it is
not enough to raise purely speculative harms or harms that occurred completely in the
past,” (2) “the disability must arise out of the erroneous conviction”, and (3) “the
potential harm to the petitioner must be more than incidental.”107 As an example of a
situation in which all three requirements are met, the court offered the case of a person
serving an enhanced sentence for a crime because of an earlier (unlawful) conviction.
Such a person, according to the Seventh Circuit, is suffering a “present harm” because he
is “languishing in jail,” the earlier conviction is the “cause” of the enhancement, and an
enhanced prison sentence is “certainly more than incidental harm.”108 Such a person
could pass the civil disabilities test.
But as for the petitioners in the current case, the Court of Appeals held that they
did not meet the three threshold requirements of a lingering civil disability.109 The
lawyer-lobbyist who was disbarred subsequent to his conviction did not meet the
requirements because he “has not shown either that his conviction is a direct cause of his
disbarment or that he has a present desire to apply for reinstatement to the bar.”110
Turning then to the two former members of the Illinois legislature who were still alive,111
the court addressed their complaint that their convictions deprived them of their pension
benefits. The court accepted that their convictions did, in fact, cause their removal from
the legislators’ pension plan, but the court held that “[a]ny harm… for their removal from
103
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individual and dies with that individual.” Id.
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the pension plan occurred entirely in the past…. a sunk cost, much like a criminal
fine.”112 The court wrote, “Just as the possibility of recovering a fine is insufficient to
justify the issuance of the writ, so is the possibility of recovering lost pension
benefits.”113
Finally, the court disposed of the arguments made by all of the petitioners that
various Illinois statutes impose unique burdens on convicted felons, ranging from the
“possibility of impeachment as a witness to possible ineligibility for a cigarette
distributor’s permit.”114 The court dismissed these burdens as “speculative possibilities at
best.”115 As for the risk that petitioners would face enhanced sentences should they be
convicted of a crime in the future, the court echoed the Morgan dissenters in substance
and in tone: “Recognition of possible future criminal sentence enhancements as grounds
for coram nobis relief would be tantamount to judicial recognition that the petitioners
intend to commit more crimes – a possibility we absolutely refuse to acknowledge until it
occurs.”116 In sum, the Seventh Circuit rejected coram nobis for all of the petitioners,
holding that none could meet the three-part civil disabilities test.
By 1991, then, the Seventh Circuit had developed a strict civil disabilities test,
requiring a coram nobis petitioner to show an ongoing civil disability traceable uniquely
to the conviction that she seeks to vacate. The Seventh Circuit view quickly became the
dominant one in the federal courts, with one notable exception.117

E. Hirabayashi and the Ninth Circuit’s Minority Position
The Ninth Circuit settled on its coram nobis doctrine in the late 1980s, around the
same time as the Seventh Circuit began developing the civil disabilities test. The
occasion for the Ninth Circuit’s more liberal position was the re-opening of the landmark
case of Hirabayashi v. United States – part of the larger movement for recognition and
redress for Japanese Americans interned en masse during Word War II. The Ninth
Circuit’s 1987 opinion vindicated Hirabayashi, vacated his two Internment-Era
convictions, and, as the court put it, made “the judgments of the courts conform to the
judgments of history.”118 The legal mechanism by which the court vacated Hirabayashi’s
forty-year-old convictions – the only legal mechanism available – was the writ of coram
nobis.
The Supreme Court of 1943 had affirmed Hirabayashi’s conviction and explicitly
upheld the constitutionality of the wartime curfew and internment orders that Hirabayashi
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was convicted of violating.119 And, despite the fact that those wartime decisions “have
never occupied an honored place in our history,”120 they had never been overturned
either. So, unlike the petitioners in the Seventh Circuit cases detailed above, Hirabayashi
could not argue that a subsequent Supreme Court decision had changed the substantive
law applicable to his earlier case. Rather, Hirabayashi’s legal strategy rested on the more
traditional coram nobis ground that a new fact, unknown to the defendant and the judges
during the original proceedings, came to light after the final conviction. The new fact,
Hirabayashi alleged, was the discovery in 1982 of a suppressed early draft of a World
War II-era military report.121 The long-suppressed draft made clear that the real rationale
behind the curfew and exclusion orders aimed at Japanese Americans was racial
prejudice and not military exigency.122 Thus, it undermined the factual premise of the
Supreme Court’s decision in Hirabayashi (and Korematsu) that “military exigency”
justified a deviation from the general norm against race-based government action.123
The Ninth Circuit accepted Hirabayashi’s argument that the suppressed draft
report constituted a new fact which, if known to the courts at the time of original trial and
appeal, would have likely changed the outcome of the case.124 But the government
argued that the issue Hirabayashi sought to litigate was moot, for Hirabayashi had long
ago served his three-month sentence pursuant to the convictions and was suffering no
current legal disability.125 Emphasizing that Hirabayashi’s convictions were both for
misdemeanors, rather than felonies, the government contended that “ordinary
misdemeanors have no collateral consequences and therefore are not subject to postconviction attack absent some special legal disability.”126 In other words, the government
argued, Hirabayashi’s petition failed the civil disabilities test.
The Ninth Circuit, however, rejected the government’s argument regarding
mootness and implicitly rejected the civil disabilities test itself. The court started from
the premise that the petitioner need only show that “adverse consequences exist from the
conviction sufficient to satisfy the case or controversy requirement of Article III.”127
Then, relying on the Supreme Court case of Sibron v. New York,128 the Court of Appeals
held that there is a “presumption that collateral consequences flow from any criminal
119
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conviction.”129 Rather than placing the burden on the petitioner to show some “special
legal disability,”130 as the Seventh Circuit had, the Ninth Circuit wrote that the
government bore the burden of showing that no possible collateral consequences flow
from the petitioner’s conviction.131 The Ninth Circuit noted the “obvious fact of life that
most criminal convictions do in fact entail adverse consequences”132 and held that “the
mere ‘possibility’ that this will be the case is enough to preserve a criminal case from
ending ‘ignominiously in the limbo of mootness.’”133
As for the fact that Hirabayashi’s convictions were for misdemeanors, rather than
felonies, the court wrote, “No Court to our knowledge has ever held that misdemeanor
convictions cannot carry collateral legal consequences. Any judgment of misconduct has
consequences for which one may be legally or professionally accountable.”134 In sum,
the Hirabayashi court held that every criminal conviction gives rise to potential collateral
consequences, that such potential is enough to establish standing for coram nobis, and
that no showing of harm beyond ordinary standing is required to trigger coram nobis
review.
The Ninth Circuit confirmed this doctrine two years later in a case that exactly
paralleled the Seventh Circuit cases detailed above. In United States v. Walgren, a
former politician from Washington State named Gordon Walgren sought to vacate his
mail fraud conviction on the basis of the Supreme Court’s McNally decision.135 The
Ninth Circuit agreed that “Walgren’s mail fraud conviction rests upon the commission of
a fraud that was not a crime” and ordered the district court to grant coram nobis.136 Most
significantly, the Ninth Circuit panel reiterated “the presumption that collateral
consequences flow from any criminal conviction.”137 The court noted that any future
sentencing decisions regarding Walgren may take into account the total number of
felonies on his record and that Walgren “may be impeached should he ever testify in
129
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court because the mail fraud conviction was based on a scheme to defraud.”138 For the
Walgren court, these possibilities – remote as they might be – were sufficient to grant
Walgren standing to bring his petition for a writ of coram nobis.
Walgren signaled that the Ninth Circuit’s coram nobis doctrine was not limited to
sympathetic litigants such as Hirabayashi, and that the same liberal standards would
apply to litigants who requested coram nobis relief based on an intervening change in the
interpretation of the statute under which they were indicted.139 What the Ninth Circuit
did not do, and has not done, is to grapple explicitly with the reasoning of the
overwhelming majority of circuit courts regarding the civil disabilities test. In its trio of
opinions developing the civil disabilities test, the Seventh Circuit offered a number legal
and policy arguments in its defense. And while the Ninth Circuit pointed the way to a
better doctrinal outcome, it failed to articulate a compelling counter-argument to critique
and supplant the approach championed by Judge Easterbrook and adopted throughout the
country. In the following three Parts of this article, I aim to offer precisely such a
counter-argument.
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PART II: THE CIVIL DISABILITIES TEST AS A MISREADING OF
MORGAN AND A MISINTERPRETATION OF THE FEDERAL
HABEAS STATUTE
There are three broad themes to my critique of the civil disabilities test. First, the
civil disabilities test developed out of a misreading of Morgan and the federal habeas
statute, Section 2255. Second, the reputational and professional consequences of
criminal conviction are so great that they not only satisfy doctrinal standing requirements
but actually make it imperative to provide some form of redress for all those who suffer
unlawful convictions. And, finally, the use of the civil disabilities test constitutes an
inexcusable departure from the systemic norm of accuracy while providing little in the
way of finality and judicial economy.
In this Part, I will argue that the Seventh Circuit’s creation of a civil disabilities
test for coram nobis relief was not required by any legal source and represented a
significant misunderstanding of the nature of coram nobis. The Seventh Circuit opinions
sought textual support for the civil disabilities test in the language of Morgan and in the
text of Section 2255. But neither of these sources, alone or in combination, calls for the
creation of the civil disabilities test, and a proper understanding of those sources would
instead militate against the adoption of the test.

A. Misreading Morgan
The majority opinion in Morgan had very little to say about standing or threshold
requirements for a coram nobis petition. Indeed, the sum total of the Court’s discussion
of the adverse collateral consequences of conviction consisted of the following two
sentences: “Although the term [of federal custody] has been served, the results of the
conviction may persist. Subsequent convictions may carry heavier penalties, civil rights
may be affected.”140 Judge Easterbrook relied on this language to support his contention
that “coram nobis may be employed if and only if the petitioner is suffering civil
disabilities unique to criminal convictions.”141 But the two sentences from Morgan
simply do not suggest the “if and only if” test that Judge Easterbrook created. They
merely state the truism that criminal conviction may have adverse results aside from
incarceration.
The Seventh Circuit’s creation of an “if and only if” test out of these two lines is
implausible. First, even if we accept as a premise that the Court’s discussion of possible
adverse consequences of conviction was a necessary part of its justification for
recognizing coram nobis powers, then the only conclusion that logically follows is that
coram nobis requires the possibility of adverse consequences, not the actuality of such
consequences. But, more importantly, the discussion of possible adverse consequences
of conviction was not part of the ratio decedendi of the case at all. The holding of the
140
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Court in Morgan is that federal courts have the power, pursuant to the All Writs Act, to
provide relief in the form of coram nobis to vacate criminal convictions that are, upon
proper showing, invalid. The Court reasoned to that conclusion based on its view of the
history of the writ of coram nobis and its relation to modern rules of procedure and to
Section 2255. The brief discussion of adverse consequences is better understood as a
rhetorical appeal to remember the interests of the petitioner in relief from the collateral
consequences of conviction. In other words, the Court did not write those lines to throw
up a new barrier to coram nobis relief; rather, it wrote them to underscore the importance
of providing collateral relief to convicted persons who are no longer in federal custody.
In addition, the Court wrote of the “results of the conviction,” not results that are
necessarily “unique” to criminal conviction, as the Seventh Circuit test requires. Judge
Easterbrook held that monetary or reputational harm may not serve as the basis for coram
nobis relief because such harms are not unique to a criminal conviction.142 But the
Morgan Court did not state that only results unique to criminal conviction are cognizable
as harms. Being adjudged guilty of a crime may result in a host of harms, and it is quite
plausible that the Morgan Court saw coram nobis as a remedy for some or all of those
harms; there is no evidence that the Morgan Court meant to restrict judicial cognizance to
only those harms which can never be experienced except by way of criminal conviction.
Judge Easterbrook’s argument is that a monetary penalty (e.g., a fine) is not
unique to criminal conviction because one may be forced to pay a monetary penalty if
one is held liable in a civil case. But there is a difference between a damages award in
the civil context and a fine in the criminal context. In the former, the payer is liable for
some harm he or she caused to another; in the latter, the payer is guilty for breaching the
criminal code, and the fine is a punishment. Even in the case of civil (or administrative)
penalties owed the government, there is a difference between being found liable under a
preponderance of the evidence standard for a civil violation and being convicted of a
crime under a “no reasonable doubt” standard. A fine pursuant to a criminal conviction is
a unique incident of criminal conviction; one who pays a fine pursuant to a finding of
civil liability suffers a different and lesser ignominy.
A similar analysis pertains to reputational injury. Judge Easterbrook’s argument
is that one may suffer negative reputational effects from a variety of factors, including a
civil judgment or even simply the exposure of embarrassing facts. He finds nothing
unique in the reputational loss one suffers as a result of criminal conviction. As I will
argue more fully below in Part III, this view is profoundly wrong; judges should – and
already do – understand that criminal conviction brings with it a unique stigma, and that a
person who suffers a reputational injury as a result of criminal conviction suffers a
qualitatively different kind of injury than someone done in by gossip or a judgment of
civil liability. Just as a criminal fine is different from a civil award, so too is the stigma
of criminal conviction different from the reputational harm of a civil judgment.

142

Easterbrook’s arguments is that one may be forced to pay damages as a result of a civil (rather than
criminal) judgment, and one may suffer a “black mark” on account of losing a civil (rather than criminal)
case. See Keane, 852 F.2d at 204.

22

B. Misinterpreting Section 2255
In Keane, Judge Easterbrook attempted to locate the justification for the civil
disabilities test in the federal habeas statute, Section 2255.143 Passed in 1948, Section
2255 established the procedures for federal courts to vacate federal criminal convictions,
and it is generally considered coextensive with the traditional writ of habeas corpus.144
Relief pursuant to Section 2255 is limited to those “in custody” under the terms of their
conviction, and there is a long line of cases determining the extent of the “in custody”
requirement.145 Referring to coram nobis, Judge Easterbrook wrote, “the principles
underlying the ‘custody’ requirement of § 2255 call for some ongoing legal disability as a
custody-substitute.”146 The principle of Section 2255 demands a custody-substitute,
according to Judge Easterbrook, in the following way:
Because a person still ‘in custody’ suffers a continuing deprivation, § 2255
authorized collateral review for federal prisoners…. When the custody ends so
does the justification for this review – not only the justification based on policy,
but also the justification based on statute…. A court could not say that review
ought to be available perpetually, treat the ‘custody’ requirement of § 2255 as a
mistake, and go ahead with collateral review under the flag of coram nobis
whether the defendant was in custody or not. There has to be a substitute for the
“custody” requirement.147
It is not clear exactly what Judge Easterbrook meant to say about Section 2255 in
the passage above. If his point was that Section 2255 covers only convicted persons “in
custody,” he is undoubtedly correct and is simply restating the terms of the statute. But
he seemed to be suggesting here that when Congress drafted Section 2255, it started from
a blank slate and decided, for particular policy reasons, to limit post-conviction review
only to those “in custody” while denying it to those no longer in custody. The policy
rationale for this decision, on this account, was that only those still “in custody” were
suffering an ongoing deprivation. Were Section 2255 conceived from scratch and
enacted as a comprehensive statute on collateral review in federal criminal cases, and
were Judge Easterbrook able to point to compelling legislative history to that effect, then
this account might be plausible. However, Section 2255 was not meant to set up a
comprehensive and exclusive regime for all collateral review; to the contrary, it was
conceived and enacted to solve a particular problem in the implementation of the
common-law writ of habeas corpus.148 In particular, Section 2255 vested jurisdiction for
such review in the court that sentenced the criminal, rather than in the court of the
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jurisdiction of confinement.149 It thus solved the problem of certain courts, those located
in the same jurisdiction as large federal prisons, receiving an unfairly large portion of
habeas claims.150 Section 2255 did not purport to eviscerate the writ of coram nobis,
much less provide a comprehensive and exclusive remedy for all post-conviction review.
If there were any doubt about the scope of Section 2255 with respect to coram
nobis, the Supreme Court resolved the issue conclusively in Morgan, where the Court
explicitly wrote,
The contention is made that § 2255… should be construed to cover the entire field
of remedies in the nature of coram nobis in the federal courts. We see no
compelling reason to reach this conclusion…. [T]he purpose of § 2255 was ‘to
meet practical difficulties’ in the administration of federal habeas corpus
jurisdiction.151
Moreover, the Court wrote, “We know of nothing in the legislative history that indicates
a different conclusion.”152 So Section 2255 was not meant as a comprehensive regime
for collateral review; it was a statutory fix to a practical problem. And thus its limitation
to prisoners “in custody” is not the result of a deliberate policy decision to limit all
collateral review to those still incarcerated, but is rather an accurate codification of
traditional habeas corpus requirements. The conclusion that the Seventh Circuit drew –
“When the custody ends so does the justification for this review”153 – is thus trivially
correct if it is meant to refer only to Section 2255 review, but meaningless if it is meant
to refer to coram nobis.
The “custody” requirement of Section 2255 reflects the traditional scope of the
writ of habeas corpus; it tells us nothing about the scope of coram nobis. To say as much
is not to “treat the ‘custody’ requirement of § 2255 as a mistake” as Judge Easterbrook
suggested,154 but rather to treat the custody requirement as it plainly is: limited to Section
2255 review. Judge Easterbrook’s pronouncement that “[t]here has to be a substitute for
the ‘custody’ requirement” is thus an empty demand.155
149
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Indeed, to demand that the limits of habeas review be applied to coram nobis
review is to completely misunderstand the import of the Morgan decision, which was to
establish coram nobis as a form of post-conviction review precisely for those not in
custody. The Morgan court retro-fitted the ancient writ of coram nobis to fill a gap in
post-conviction review. That gap was the lack of a well-established procedure for
attaining collateral review for those not covered by Section 2255. So to argue that
Section 2255 compels the courts to create impediments to post-conviction review for
those not covered by Section 2255 is to fundamentally misunderstand the limited scope
of Section 2255 and the explicit holding of the Court in Morgan.156
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PART III: THE REPUTATIONAL CONSEQUENCES OF
CONVICTION
In the trio of opinions that laid down the civil disabilities test, the Seventh Circuit
held that reputational injury and professional harm do not rise to the level of harm
necessary to invoke coram nobis. Such harms, the court argued, were not unique to
criminal conviction and thus not amenable to redress by vacating a criminal
conviction.157 The Seventh Circuit also flirted with the idea that such harms are not
weighty enough to trigger a real case or controversy or to give a coram nobis petitioner
legal standing.158 I will argue against these views and contend, to the contrary, that the
civil disabilities test severely undervalues the reputational, professional, and social
consequences of criminal conviction and, as a result, denies collateral relief to deserving
petitioners.159 Indeed, conventional standing doctrine and common-law defamation are
two well-established areas of law that already recognize reputational harm as real,
weighty, and deserving of legal redress.
Many judges and commentators have discussed the unique “stigma” of criminal
conviction and its distinct shaming function in our system of criminal justice.160 Others
have noted the stiff barriers that ex-offenders face in the job market.161 Criminal
convictions may carry fines or other monetary penalties that can bankrupt or impoverish
their targets for years to come or, indeed, for the rest of their lives. These are not trivial
consequences of conviction, and they last a lifetime. They do not end when “civil
disabilities” end, and they impact the day-to-day wellbeing of convicted persons just as,
if not more, severely than formal civil disabilities.
Of course, not every conviction leads to every potential negative collateral
consequence, and many convicted persons face difficult professional paths and dubious
reputations regardless of their on-the-record conviction. The courts do not have a
freestanding obligation to help out every ex-offender in vindicating his or her reputation
and smoothing his or her career path. But the courts do have an obligation to remove the
one source of stigma over which they have exclusive control – a judgment of conviction
– if it turns out that the person so stigmatized did not commit a crime.
In this Part, I will first summarize the literature on the “non-legal” collateral
consequences of criminal conviction and explain why the reputational harm of conviction
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is more salient now than in the past. Then, I will show that our courts have consistently
recognized reputational injury both as a threshold basis for litigation and as a type of
injury susceptible to judicial redress. Thus, I argue, granting coram nobis relief to those
bearing an unjust conviction and suffering reputational injury would be entirely
consistent with general legal norms regarding reputational injury.

A. Non-legal Collateral Consequences of Conviction
The wide-ranging extent of civil disabilities triggered by criminal conviction is
receiving increased scrutiny in the legal literature, and rightly so.162 Depending on the
jurisdiction and the type of conviction, a single conviction may result in a plethora of
adverse legal consequences apart from custody, ranging from disenfranchisement to
inability to serve in the Armed Forces to ineligibility for welfare benefits, student loans,
and public housing.163 These disabilities are deemed “civil” in nature by the courts and
not part of the proscribed punishment of the criminal law – hence, they are referred to as
“collateral” as opposed to direct consequences of the criminal process. Defendants, even
those contemplating plea-bargains, are often unaware of these collateral consequences.
And even savvy defense counsel would have great difficulty in explaining the full range
of civil disabilities to their clients because such disabilities are scattered throughout the
law, nowhere codified or centralized.164 But as problematic as these civil disabilities are,
particularly for low-income ex-offenders, they are at least on the books and thus subject
to criticism and debate. Moreover, the civil disabilities test recognizes the bite of these
collateral consequences and holds out the possibility of coram nobis relief to a petitioner
who can show present, non-trivial harm as a result of such official civil disabilities.
But in addition to the formal civil disabilities affecting the rights and privileges of
a convicted person vis-à-vis the state are the non-legal collateral consequences of
conviction. Criminal conviction is not only a process leading to direct sentencing and
collateral legal consequences. Criminal conviction also represents a serious social stigma
– one of society’s most effective ways of broadcasting that a particular individual
engaged in deviant conduct. Some sociologists liken conviction on one’s record to a
“Mark of Cain,” a stigmata perhaps less cruel than branding but serving the same
function in a bureaucratic vein.165 The important point is that a conviction has social
meaning and changes a person’s social status. We have words such as criminal, convict,
ex-con, offender, etc., each of which suggests the negative social status resulting from
conviction. Conviction is part of a process of “tagging, defining, identifying,
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segregating, describing, making conscious and self-conscious”166 the criminal element in
society. The economic, social, and domestic consequences of conviction can be severe.
The most tangible of the non-legal consequences of conviction is the loss of
employment prospects. Upon conviction, a whole range of public-sector and regulated
occupations become immediately off limits; these include a vast array of government,
military, transportation, medical, legal, and even real estate positions, among others.167
More importantly, the lack of private-sector opportunities is correspondingly severe.
Many studies have detailed the (understandable) reluctance of employers to hire exoffenders.168 In one Urban Institute study “examining the willingness of employers to
hire from disadvantaged or stigmatized groups, convicted felons placed dead last, with
only 40% of employers saying they would ‘definitely’ or ‘probably’ hire someone with a
criminal record for an unskilled position.”169 Another “study conducted in five major
cities showed that two-thirds of employers would not knowingly hire a former
offender.”170 Very often employers’ standard application forms ask whether the applicant
has ever been convicted of a felony,171 and background checks have become “standard
operating procedure” at many businesses, up to 80% in one estimate.172 As on-line
record searches become ever more available, it is almost trivially easy (and costless) for
an employer to check the conviction record of any applicant.173
Even putting aside the explicit actions of employers to keep ex-offenders off
their payrolls, ex-offenders face a more difficult task finding a job than others because
their conviction and incarceration break up the normal social support systems through
which many people find their jobs. Research has shown that many, if not most, people
actually find employment through established social networks, including family, friends,
classmates, and colleagues.174 It is not surprising that criminal conviction often severs or
downgrades one’s relationships with family, friends, colleagues, and other acquaintances,
and ex-offenders find their pre-conviction social networks shrunken upon release from
incarceration. Whatever new networks they have established since prison are likely to
promote criminality and isolate the ex-offender even more from licit employment.175
This pattern holds true whether the convicted person comes from a low-income area with
few employment opportunities or from a prosperous professional suburb. Criminal
conviction can devastate the already-dicey employment prospects of an inner-city youth
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as well as those of an otherwise accomplished professional.176 The stigma of conviction
makes potential contacts less likely to offer leads, make recommendations, put in a good
word, or otherwise help in finding a job.
The normal workings of the risk-management market also play a role in reducing
employment opportunities for an ex-offender. For instance, many employers purchase
fidelity bonding as a matter of course to insure against fraud, theft, and embezzlement by
employees. But “many private insurers will not issue bonds for former inmates. Indeed,
hiring a convicted felon in a bonded position may place the coverage of an entire
business at risk.”177
Finally, tort law itself provides private employers with an incentive not to hire
ex-offenders. The tort of negligent employment or negligent hiring opens employers up
to liability for the acts of their employees even outside of traditional respondeat superior
liability.178 If a company fails to investigate the criminal history of an employee, it may
be liable for injuries resulting from that employee’s actions.179 The tort of negligent
hiring has become increasingly popular and “tends to result in plaintiff’s verdicts large
enough to destroy a small business.”180 It goes without saying that many prudent
employers make it a policy to steer clear of convicted persons entirely. And the available
statistics bare out the common-sense proposition that convicted persons face a more
difficult job market than their non-convicted peers. One widely-quoted study showed
that four out of five people who are convicted and incarcerated are unable to resume
stable employment after release from prison.181

B. Information Technology and the Spread of Stigma
The reputational consequences of conviction are already substantial, but the
ongoing explosion of information available over the Internet, particularly the marriage of
record-keeping databases and the World Wide Web, greatly exacerbates the reputational
damage of conviction.182
Thanks to record-keeping requirements and information technology, the
American criminal justice system has created an elaborate, if diffuse, “information
infrastructure.” Starting from law enforcement and local court records, a “rap sheet” is
created for virtually every person who is ever arrested or processed. Each rap sheet
contains, at a minimum, a chronological description of the individual’s interactions with
the criminal justice system, from arrest to judgment to sentencing, plus the individual’s
176
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fingerprints.183 Every state maintains a database of rap sheet information, and the Federal
Bureau of Information maintains a virtual national database through the National Crime
Information Center. Though the NCIC database is directly accessible to law enforcement
agencies only, a “large percentage of criminal background checks is carried out on behalf
of public and private employers, landlords, and other agencies, organizations, and
associations.”184
Direct access to state-level “rap sheet” information differs from state to state, but
the clear trend is toward increasing accessibility to those outside of traditional law
enforcement.185 Some states treat individual criminal history records as public
documents and make them available for free on-line. Oklahoma, for instance, maintains
a Web Site with a searchable database including “the records on file of offenders
sentenced to a term of probation or incarceration within the Oklahoma Department of
Corrections.”186
In addition to the information made available by courthouses and states
themselves, there is a large and growing market for criminal record information, which is
serviced by dozens and dozens of “information brokers.”187 From
instantpeoplecheck.com to efindoutthetruth.com, these information brokers tout their
ability to provide members of the general public with comprehensive nationwide searches
to reveal any criminal records. These services are available on a fee-per-search basis,
subscription basis, or for free.188
Even putting aside official criminal record searches, regular searches on Google
can reveal convictions, through reports in news stories, blogs, or other sources. As Prof.
Solove has written, “We’re heading toward a world where an extensive trail of
information fragments about us will be forever preserved on the Internet, displayed
instantly in a Google search… This record will affect our ability to define our identities,
to obtain jobs, to participate in public life, and more.”189 While a criminal conviction on
one’s record may constitute only one factor in a person’s general reputational profile, it is
a uniquely stigmatizing piece of information. To the extent that information technology
makes possible a digital “Scarlet Letter,”190 convicted persons will likely bear a
disproportionate brunt of such high-tech opprobrium.191
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The upshot is that personalized criminal history information is easy to access for
anyone with an Internet connection, and the trend is toward ever more accessibility and
diminishing costs. Though there has been intermittent Congressional recognition that
dissemination of a person’s criminal history constitutes an invasion of privacy,192 the
U.S. Supreme Court held definitively in Paul v. Davis that there is no constitutional right
to keep one’s criminal record private.193 And, as Prof. Jacobs points out, the Sixth
Amendment guarantee of public trials, coupled with the First Amendment right to publish
information about crime, means that even good-faith efforts to restrict access to a
person’s criminal history are likely to fall afoul of other constitutional values.194
In short, so long as there is a demand for criminal background information, there
will be a ready supply. And as bandwidth for data storage and data dissemination
becomes ever more available and ever more cheap, such information (like all
information) will become even easier and cheaper to obtain.

C. The Law’s Role in Righting Reputational Wrongs
All of the reputational and professional harm associated with criminal conviction
may be perfectly appropriate if the object of stigma, in fact, committed the crime for
which he was convicted.195 But one who suffers the adverse consequences of conviction
for a crime he did not commit suffers an obvious injustice. The Seventh Circuit,
however, has claimed that courts have no business righting reputational wrongs or
“vindicat[ing]” the honor of the unjustly convicted.196 In Keane, Judge Easterbrook
admitted that “conviction is a black mark” and, in more colorful language, “a blot on
one’s escutcheon.”197 But he “decline[d] to adopt the Ninth Circuit’s apparent view that
anyone may obtain coram nobis just to bask in the satisfaction of having his position
vindicated.”198 Expanding on this reasoning in Bush, Judge Easterbrook argued that
courts had no role in responding to the severe professional consequences of erroneous
convictions because “unwillingness to hire someone for mouth-watering jobs is not a
legal disability.”199 The Seventh Circuit view has been that no amount of reputational,
professional, or financial injury is enough to trigger coram nobis review unless it counts
as a formal civil disability.200 Indeed, the court’s opinions have suggested that coram
nobis petitioners suffering only reputational injury may lack legal standing entirely.
192
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Asking courts to vindicate a litigant’s reputation is, according to Judge
Easterbrook, “to send them on a fool’s errand, close to if not beyond the borders of the
Article III ‘case or controversy’ given the uncertainty that the judicial declaration will
redress the injury.”201 In an earlier case, he had written that a “strong emotional interest
is not enough to produce an Article III case or controversy.”202 The implicit argument
seems to be that a coram nobis petitioner cannot show the injury-in-fact necessary to
establish standing, absent the specific civil disabilities that the Seventh Circuit has
recognized.
Judge Easterbrook is probably correct that the “strong emotional interest” of the
petitioner in vacating his or her conviction is not enough to satisfy the injury
requirement.203 Constitutional standing requires that a plaintiff show that he is suffering
a “distinct and palpable” injury-in-fact, and not merely a “conjectural” or “hypothetical”
harm.204 But he is wrong to suggest that reputational injury – a “blot on one’s
escutcheon” – does not meet the injury-in-fact requirement. To the contrary, the
Supreme Court and other federal courts have consistently held that an injury to one’s
reputation satisfies the injury-in-fact standing requirement.205 To take one example, in
Meese v. Keene, the Supreme Court squarely addressed the issues of standing based on
reputational and professional injury.206 The respondent sought to screen three films that
the Department of Justice had designated “political propaganda” pursuant to the Foreign
Agents Registration Act.207 The Court accepted respondent’s claim that the “political
propaganda” designation meant that he “could not exhibit the films without incurring a
risk of injury to his reputation and of an impairment of his political career.”208 Thus, “the
Act ‘puts the plaintiff to the Hobson’s choice of foregoing the use of the three Canadian
films… or suffering an injury to his reputation.’”209 The Court held that the potential
injury to the respondent’s reputation – and, by extension, his political career – was
sufficiently “distinct and palpable” to count as a “cognizable injury” for standing
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purposes.210 Clear Supreme Court precedent thus precludes the argument that “mere”
reputational or professional injury fails to satisfy the requirements of legal standing. And
the civil disabilities test, insofar as it fails to recognize reputational and professional
injury as grounds for relief, cannot justify itself on the basis of conventional standing
doctrine.
But, to its credit, the Seventh Circuit never relied extensively on standing doctrine
in creating the civil disabilities test. Rather, it developed a policy argument against
extending coram nobis relief to those suffering reputational harm and loss of professional
prospects. The reason why such harm should not be recognized in coram nobis, Judge
Easterbrook wrote, is because “(a) it is not a legal disability, and a judgment therefore
may be ineffectual in redressing it, and (b) it is different in degree, and not in kind, from
the reputational injury accompanying convictions.”211 As to the first reason (“it is not a
legal disability”), Judge Easterbrook is correct, in some sense, that loss of professional
opportunities is not itself a distinctly civil – that is, legally applied – disability. But his
worry that “a judgment therefore may be ineffectual in redressing it” flies in the face of
our general understanding of what courts do. Most harms for which people petition the
courts are not “legal disabilities” in the sense he means; people resort to the courts to
make them whole for damage to their persons, property, liberty, finances, and reputation,
among others. Courts do not tell someone suffering from a broken arm, “We’re sorry,
but your injury is not a legal disability, and therefore a judgment of this court may be
ineffectual in redressing it.” Courts determine whether another party is legally liable for
the injury, and if so, they do their best to figure out a proper amount of compensation
(“damages”). The fact that reputational or professional injury is not a “legal” or “civil”
disability is not a reason to eschew the task of determining whether the injury is one that
deserves relief.
Second, the contention that reputational injury is not the kind of injury that a court
can fruitfully investigate or redress is also misguided. It is not only that reputational
injury is enough to establish legal standing, but that protecting a person’s reputation is
one of the most time-honored and vital functions of the judicial system.212 The entire law
of defamation213 exists precisely to protect against reputational harm and to provide
210
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redress when one suffers from an injury to reputation. Defamation law goes back to the
furthest reaches of the common law and beyond.214 And though no single definition can
fully capture the entire concept, an Illinois appeals court helpfully defined defamation as
“the publication of anything injurious to the good name or reputation of another or which
tends to bring him or her into disrepute.”215 The Restatement definition of a defamatory
communication is one that “tends so to harm the reputation of another as to lower him in
the estimation of the community or to deter third persons from associating or dealing with
him.”216
Under defamation law, there are a class of statements that are called defamatory
per se; these are statements deemed so manifestly injurious to a person’s reputation that
the plaintiff need not prove “special harm.” In particular, courts consider it defamation
per se to impute to another person criminal conduct that is punishable by state or federal
incarceration.217 In other words, common-law courts have come to the conclusion that
the mere allegation of serious criminal conduct is the kind of communication that is so
harmful to one’s reputation that it counts, as a matter of law, as a defamatory
statement.218 It should be clear, then, that an actual criminal conviction – that is, a public
determination by a court that one is guilty of a crime – also carries a heavy reputational
harm.219 Such reputational harm may be fully deserved when the defendant is, indeed,
guilty. But the point is that the same court system which makes the imputation of serious
criminal conduct defamatory per se should have no trouble recognizing the real
reputational harms of a false conviction.
Moreover, the right to recovery of money damages for defamation is not lost
simply because determining the appropriate amount of damages is a difficult task. As
one state supreme court put it, “The rule that damages, if uncertain, cannot be recovered,
applies to their nature, and not to their extent. If the damage is certain, the fact that its
libel and slander, the privacy torts, especially “false light,” provide legal redress to those who have suffered
a reputational injury, though there are complex disputes about the interests served by the privacy torts.
214
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Defamation, 3 Colum. L. Rev. 547 (1903). In the twentieth century, the great debates over defamation
focused on the relationship between the protection of reputation and the Free Speech and Free Press clauses
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figures, it remains a robust cause of action. See, e.g., Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990)
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extent is uncertain does not prevent a recovery.’”220 Thus, a successful defamation
claimant may recover both “general” damages for the reputational harm itself and
“special” damages for concrete, pecuniary losses suffered as a result of the reputational
harm.221 For instance, a person who falsely imputes criminal conduct to another may be
liable both for the injury to the latter’s reputation (general damages) and for the loss of
the latter’s job (“special” damages) if the firing was a direct consequence of the false
imputation.222
As standing and defamation law demonstrate, the legal system regularly
recognizes reputational injury, has developed sophisticated doctrines for assessing it, and
provides nominal, special, and general damages for redressing it. It is also wellestablished in the law that imputing serious criminal behavior to one who has not
committed a crime counts as reputational injury – indeed, injury per se. The suggestion
put forward by the creators of the civil disabilities test that a “stain on one’s escutcheon”
is not the kind of harm that courts should spend time or resources on is belied by the long
history and vitality of defamation law, as well a the black-letter law of legal standing.
Reputational injury, especially the kind suffered when one is unjustly deemed a criminal,
is a real injury, and it is a real injury that our court system is well-equipped to handle.

220

American Life Ins. Co. v. Shell, 90 So. 2d 719, 724 (Ala. 1956).
See 50 Am. Jur. 2d Libel and Slander § 357. If a plaintiff can show defamation per se, but no
discernible injury, he may recover “nominal” damages for the purpose of vindication. See 50 Am. Jur. 2d
Libel and Slander § 361
222
Depending on the case, punitive or exemplary damages may be available as well. See 50 Am. Jur. 2d
Libel and Slander § 362. It is generally up to the jury to decide how much money should be paid to the
plaintiff to compensate for general and/or special damages, though the court may interfere if the amount is
grossly excessive or inadequate. See 50 Am. Jur. 2d Libel and Slander § 373.
221

35

PART IV: FINALITY, JUDICIAL ECONOMY, AND THE CIVIL
DISABILITIES TEST
Ultimately, the creators of the civil disabilities test sought to anchor the doctrine
in the twin values of finality and judicial economy. By limiting the types of claims
coram nobis petitioners can make, the civil disabilities test does indeed marginally reduce
the caseload of some courts, and it also brings the litigation associated with some
prosecutions to a definitive end.223 But in this Part, I aim to show that the civil
disabilities test fails in large part to deliver on its promise of promoting finality and
judicial economy; rather, it succeeds all too well in undermining the systemic value of
accuracy.
“The norm of finality,” Judge Easterbrook wrote, “with an exception while
custody or another deprivation of liberty continues, is the background for understanding
the writ of error coram nobis.”224 Finality, of course, is the principle that criminal cases
must come to an end at some point, that there must be a final determination of guilt (or
not-guilt) if the judicial system is to perform its core functions.225 As Judge Easterbrook
put it, “Everyone is entitled to a full and fair opportunity for litigation, and no one is
entitled to multiple opportunities.”226 Rules favoring finality, he argued, “induce parties
to concentrate their energies and resources on getting things right the first time.”227 And,
in any event, there is no guarantee that continued review of a case is likely to lead to a
better outcome. After all, “if hindsight shows the error of the first decision, it may show
the error of the second in turn.”228 Worse yet, “[f]rom a systemic perspective, time
consumed relitigating one case subtracts from time available to litigate others.”229 These
principles of finality and judicial economy, Judge Easterbrook reasoned, militated in
favor of the civil disabilities test because, without such a test, the writ of coram nobis
would stand as a limitless invitation to “relitigation” of old criminal cases.

A. The Cost to Accuracy
What Judge Easterbrook’s paean to the values of finality and judicial economy
leaves out is our system’s laudable commitment to accuracy – getting things right, not
223
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just getting things done. From the perspective of accuracy, the essential problem with the
civil disabilities test is that it leads to the absurd situation in which a judge may concede
that the person before him is not guilty of a crime and yet refuse to vacate an unlawful
conviction on that person’s record. This is essentially what happened in the Seventh
Circuit Bush and Craig cases. In those cases, the defendants were convicted of mail
fraud under a theory of the crime that had been conclusively rejected by the Supreme
Court. There is little doubt that, if the court were to have reached the merits in those two
cases, it would have found in favor of the petitioners and granted relief. It is hard to
overstate the basic injustice here: The state prosecutes you, convicts you, imprisons or
otherwise punishes you, all on a misreading of the criminal statute, and then the court
refuses to vacate the conviction because, it claims, you are no longer suffering “lingering
civil disabilities.”
But an injustice of this sort is not a concern only to the individual who bears its
brunt; it is a major failure of a justice system. Faced with incontrovertible evidence that it
improperly or incorrectly convicted someone, a system seeking accuracy-in-justice must
rectify the mistake by, at minimum, formally revoking the erroneous conviction.230 To
do otherwise – to refuse to hear the case for extraneous reasons – is to signal that
accurately distinguishing the guilty from the not-guilty is not, after all, the most
privileged value of the system. This is worrisome for the intrinsic reason that justice
systems should strive for accuracy, and for the extrinsic reason that the system loses
legitimacy insofar as it is perceived to be indifferent to accuracy.231
Of course, no justice system can afford to bankrupt itself in an endless quest for
perfect accuracy; the resources of the system are finite, and there are important values
other than accuracy, e.g., the protection of constitutional rights and fundamental fairness.
But taking accuracy seriously means recognizing the costs to the system of refusing to
correct manifestly unlawful convictions. When incommensurable values clash, one of
them has to give, and our system recognizes that sometimes accuracy must give way to
other values.232 But we should forthrightly take note of the loss of one value, even if we
decide that another value trumps it in any particular case. The proponents of the civil
disabilities test fail to recognize the systemic loss imposed by their preferred test.
230

I leave it to others to discuss what kind of compensation might be due to someone unlawfully convicted
and imprisoned. See, e.g., Jennifer L. Chunias and Yael D. Aufgang, Beyond Monetary Compensation: The
Need for Comprehensive Services for the Wrongfully Convicted, 28 B.C. Third World L.J. 105 (2008);
Lauren Boucher, Advancing the Argument in Favor of State Compensation for the Erroneously Convicted
and Wrongfully Incarcerated, 56 Cath. U.L. Rev. 1069 (2007); Barry Scheck et al, Actual Innocence:
When Justice Goes Wrong and How to Make it Right (2001); Adele Bernhard, When Justice Fails:
Indemnification for Unjust Conviction, 6. U. Chi. L. Sch. Roundtable 73 (1999).
231
The justice system’s legitimacy depends, in part, on a public perception that it renders reliable and
accurate results. See, e.g., Wayne R. Lafave & Jerrold H. Israel, Criminal Procedure 32-43 (2d ed. 1992).
A system that is seen as unresponsive to the legitimate petitions of unlawfully convicted persons is, all
things being equal, a less legitimate system than one that takes such petitions seriously. It is true that an
increase in post-conviction challenges may itself lead to a perception of unreliability of the criminal
process. But the existence of mistakes – good-faith or otherwise – is a given in any criminal justice system;
the question is whether the system is honest and self-confident enough to provide sufficient means of
correction.
232
The exclusionary rule, which keeps evidence obtained unconstitutionally out of criminal trials, is an
instance in which the value of accuracy bows to the value of protecting constitutional rights. The bar on
double jeopardy is another.

37

The closest that Judge Easterbrook comes to acknowledging the difficult trade-off
involved in the civil disabilities test is this comment in Bush: “Although in the best of all
worlds every judgment would be subject to correction as new facts came to light and
legal principles were refined, in a costly legal system correction is a luxury.”233 This
statement perfectly captures the misguided attitude that lies at the heart of the civil
disabilities test. The idea is that finality is a necessity while correction (accuracy) is a
luxury. Indeed, Judge Easterbrook wrote explicitly of “the finality doctrines that govern
the legal system.”234 From the perspective of finality, then, the burden is always on
collateral review procedures to justify themselves.235 But the problem with posing the
question this way is that finality is not the only background norm in the system; accuracy
– getting things right – is just as important (if not more so), and from that perspective,
one might ask what special circumstances justify the refusal of a court to grant relief to a
petitioner suffering from an unlawful conviction.
To that question –what justifies the court’s refusal to correct an unlawful
conviction? – the defenders of the civil disabilities test offer two broad arguments, the
first based on finality and the second on judicial economy. The first argument, based on
a classic appeal to finality, holds that allowing collateral review beyond the imposition of
civil disabilities allows for perpetual review of criminal convictions and thus prevents the
system from bringing any criminal case to a close. The argument from judicial economy
starts from the premise of scarcity and emphasizes the costs to the system as a whole of
“endless” collateral review. On this view, the costs in time and resources of post-civil
disabilities collateral review outweigh the potential benefits, and in any event, collateral
review misdirects precious judicial resources away from solving fresh and unsettled cases
to reviewing old and already-decided cases. Worse yet, allowing for post-conviction
review serves as a disincentive to resolve all issues at trial, which is the best possible
forum for airing and resolving all factual and legal disputes. None of these arguments is
ultimately convincing for the reasons I will explain below.

B. Assessing the Finality Argument
Finality is the value most often cited in favor of the civil disabilities test. Cases
must come to an end; justice must be done in order for justice to be done. As Justice
Harlan put it:
Both the individual criminal defendant and society have an interest in insuring
that there will at some point be the certainty that comes with an end to litigation,
and that attention will ultimately be focused not on whether a conviction was free
from error but rather on whether the prisoner can be restored to a useful place in
the community.236
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A couple of points should be made at the outset of this discussion. First, the
ability to reach a final decision is a desirable trait of a criminal justice system, but it loses
much of its luster if we imagine it as a final, unalterable, and erroneous decision. Any
rule that prevents further review of a criminal case by definition entrenches erroneous
decisions just as much as correct ones. Second, we should be clear about what finality or
a lack of finality actually implies. A person convicted and sentenced at trial will
ordinarily be incarcerated immediately upon sentencing, or in some cases, after all direct
appeals are exhausted. The existence of collateral review does not mean that the decision
of the court and the imposition of punishment are delayed until all collateral review is
completed. To the contrary, the state treats a defendant as guilty as soon as the court so
declares. Collateral review, thus, does not prevent “final” judgments of guilt and does
not stand in the way of prescribed punishments. 237 Collateral review provides a very
narrow opportunity to some convicted criminals to challenge their convictions after they
have been found guilty. The grounds for vacating a guilty verdict are narrow; the
petitioner does not enjoy the presumption of innocence, and the chances of success are
slim.238 It is only in this limited sense, then, that post-conviction review procedures can
be deemed an affront to finality. Collateral review leaves open the possibility of
“correction” – that is, vacating an erroneous conviction – but it does not stop or even
“pause” the functioning of the criminal justice system.239
But the main problem with the finality argument as it relates to the civil
disabilities test is that it both proves too much and offers too little. It proves too much
because the argument that the doctrines of finality “govern” the legal system would
suggest a much earlier end-point to collateral review than current doctrine allows. Under
our current system, a criminal defendant may spend years and years exhausting his right
of appeal upon criminal conviction, petitioning for Supreme Court review, and when that
fails, petitioning for habeas and eventually coram nobis. Fealty to the value of finality
would demand the evisceration of many appellate and collateral review procedures that
come long before coram nobis. Proponents of the civil disabilities test might argue that
incarceration and the imposition of civil disabilities are the only factors that justify the
(“[I]n criminal cases, finality and conservation of private, public, and judicial resources are lesser values
than in civil litigation.”).
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existing exceptions to the rule of finality. But these appellate and collateral procedures
cannot be understood solely as exceptions to the otherwise dominant norm of finality;
they have become important procedures for the promotion of the systemic value of
accuracy, no matter their origin. Systemic accuracy does not suddenly become
unimportant at the point when civil disabilities disappear. If coram nobis review is
worthwhile for accuracy’s sake while civil disabilities are imposed, then it is also
worthwhile after civil disabilities have ended.
At the same time, the civil disabilities test fails to deliver on its promise of
promoting finality. True, it picks out a point at which all collateral review must end. But
it is a point over which the federal judiciary has no control and, in many instances, never
comes. Whether a petitioner faces lingering civil disabilities is dependent on the federal,
state, and local law (including administrative rules) applicable to that petitioner and on
the petitioner’s own actions and intentions. The extent of civil disabilities differs
significantly from state to state and frequently from locality to locality. For example, in
some states, such as Alabama,240 a felony conviction for a crime of “moral turpitude”
results in automatic disenfranchisement. There is no doubt that such disenfranchisement
constitutes a civil disability even under the Seventh Circuit approach; consequently, a
convicted felon in Alabama would enjoy practically “life-long” access to coram nobis
under the civil disabilities test. To cite another example, one of the Craig plaintiff’s
claim to coram nobis was rejected, in part, because there was no proof that he had a
“present desire” to re-apply for bar membership.241 Had there been such proof, then
perhaps he too would have had access to the writ.
Indeed, the civil disabilities test requires such a significant legal and factual
investigation – what civil disabilities are in force, and which did petitioner actually face?
– that the putative benefits of finality are hard to come by. One could imagine a different
rule that would better promote the value of finality uniformly across jurisdictions and
with a much brighter line – for instance, a strict statute of limitations on post-custody
collateral review, say four years. However harsh such a rule might be, it would at least
have the virtue of providing a date certain for an end to collateral review, and it would be
as easy to administer as counting days on a calendar. Moreover, it would allow the
sentencing court to control the point at which all collateral review would end. In
contrast, the searching legal and factual review required by the civil disabilities test
results in uncertainty about when collateral review is no longer available.
Thus, while the civil disabilities test provides a theoretical end-point for all
collateral review, its proponents cannot claim that the test accomplishes much for the
norm of finality. The test is difficult to administer, the federal judiciary has almost no
control over the laws and circumstances upon which the test turns, and many petitioners
will continue to enjoy “perpetual” access to coram nobis because they suffer perpetual
civil disabilities. Thus, the argument from finality fails on its own terms to provide a
cogent case for the civil disabilities test.
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C. Assessing the Judicial Economy Argument
The judicial economy argument fails for the same basic reason that the finality
argument fails: Its proponent cannot show that the end of civil disabilities represents the
magic moment at which further collateral review becomes unjustified. The basic form of
the judicial economy argument is that, after civil disabilities no longer apply, the costs of
the coram nobis procedure are greater than the benefits thereof. The ideas is that the
“stakes” are so low in post-civil disabilities collateral review that they are not worth the
costs of the review itself.
But measuring the costs and benefits of coram nobis is a tricky proposition.
While the litigation costs of the parties and of the court are relatively easy to measure, the
value of vacating an erroneous conviction for the individual petitioner, or the value of
accuracy for the society as a whole, is not. How much is personal vindication worth, and
how shall we measure marginal units of systemic accuracy and legitimacy? Then, there
is the even more difficult problem of measuring opportunity costs – are there alternative
procedures which would be of more value to the system as a whole? Such questions
reveal the poverty of a strictly utilitarian approach to collateral review. Concepts such as
systemic accuracy, finality, and reputational harm do not lend themselves to easy
measurement. Indeed, they are classically “incommensurable” values – there is no
neutral, transcendent value by which we can measure their relative importance. It is thus
practically impossible to measure with utilitarian precision all of the competing values
and personal interests at stake in determining the availability of coram nobis.
But even if it were possible to measure the costs and benefits of a procedure such
as coram nobis, the proponents of the civil disabilities test must show that the moment at
which the net benefit of coram nobis goes negative – i.e., the moment at which the costs
of the procedure become greater than its benefits – is precisely the moment at which civil
disabilities no longer apply to the petitioner. This they have not even begun to show. It
is true that, all things being equal, the benefit to the individual petitioner of coram nobis
relief is greater if the individual suffers from a civil disability than if he does not. But
every other factor in the cost-benefit analysis remains the same – the litigation costs, the
reputational and professional benefits to the individual of relief, and the benefits to the
overall accuracy and legitimacy of the system. As noted in Part II, the formal civil
disabilities suffered by the petitioner may be a very small marginal harm compared to the
reputational and professional damage that a conviction on his record brings. It is thus
highly improbable that even a notional cost-benefit analysis would determine that coram
nobis is efficient during the imposition of civil disabilities, but inefficient afterwards.242
One might also object to the whole premise of the judicial economy argument, for
we do not ordinarily dismiss civil suits for being “inefficient.” So long as the plaintiff
can show a stake sufficient to maintain standing and a legitimate cause of action, then the
case proceeds. We do not demand of the plaintiff that he prove that his case is socially
efficient and that its determination constitutes the best use of judicial time and resources.
Moreover, the argument that the federal courts would face a “flood” of coram
nobis cases in the absence of the civil disabilities test fails to meet the evidence. The
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Ninth Circuit already has coram nobis without the civil disabilities test, and the results
are not worrying for judicial economy. Since the year 2000, fewer than 100 coram nobis
cases have been filed in the Ninth Circuit, hardly a “flood” preventing the Ninth Circuit
from dispensing justice in other cases.243 Moreover, to make a doctrinal decision based
on a vague fear of opening up the “floodgates of litigation” is to misconstrue the role of
the federal judiciary, which is to decide the legitimate cases before it, not to manage its
caseload through manipulation of doctrine. 244 Of course, judges may be mindful of the
practical consequences of their decisions, but it is indefensible to limit collateral review
on a misguided notion that a marginally more liberal standard would flood the courts.
Judge Easterbrook made a related “efficiency” argument in Keane. He suggested
that every additional collateral procedure disincentivizes the drive for accuracy at trial.
“The prospect of relitigation,” wrote Judge Easterbrook, “would reduce the effective
stakes of the first case, leading to an erosion in accuracy.”245 The idea here is that parties
to the criminal case should “concentrate their energies and resources on getting things
right the first time.”246 By providing post-trial and post-appeal procedures to review the
case, collateral review lowers the stakes of the trial, and thus takes away from the effort
and resources invested therein.
For a moment, let us assume the soundness of the argument. The trouble again is
that the proponents of the civil disabilities test must show that the end of civil disabilities
marks the crucial point in the balance between making collateral review available and
incentivizing robust trials. In other words, proponents must show that the marginal
increase in collateral review that would result from the absence of the civil disabilities
test would decisively reduce the stakes of trial such that net systemic accuracy would fall.
No such argument has been made.
Moreover, collateral review already exists, and it flies in the face of common
sense to suspect that criminal defendants routinely choose to forego available defenses
because of the availability of collateral review. Prof. Yackle put it best:
It would be nonsense for defense attorneys to hold potentially meritorious
claims in reserve at trial, when the underlying facts and attendant arguments can
be spread on the record and when the claims can either prevent the client’s
conviction or lay the groundwork for appeal, in order to call them into service
later – when the claims will suffer from inadequate development in the record
and, even at that, can be useful only to attack a conviction already in place.247
Simply put, to consciously increase the chances of conviction at trial in the hopes that one
can prevail on collateral review would be highly irrational. Thus, as an argument in favor
of the civil disabilities test, the theory that the availability of collateral review
disincentivizes robust trials fails to persuade. It relies on an unsubstantiated and wildly
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implausible view of criminal defendant behavior, and it does not begin to explain why the
end of civil disabilities marks the best moment at which to cut off collateral review.
There is one further incentives-based argument that proponents of the civil
disabilities test might make. It is an elaboration of the “floodgates” argument, but rater
than focus on the potential flood of litigation, it worries about the backlash to such a
flood. Appellate judges, on this account, are correctly concerned with the real-world
consequences of their decisions, and they know that any decision holding a criminal
statute unconstitutional (or substantively narrowing its scope) will inevitably increase the
number of people eligible for collateral review.248 The more collateral review procedures
are available, the more fear judges will have that a liberalizing decision will result in a
“flood” or disruptively large increase of collateral challenges.249 Thus, insofar as
dispensing with the civil disabilities test would increase the availability of collateral
review in general, it would also lead to fewer liberalizing decisions in the criminal law.250
This argument shares the form of the “floodgates” argument, as well as its basic
flaws. Judges should not, as a matter of course, take caseload considerations into account
when determining the legal rules applicable to a given case. To do so is particularly
objectionable when trying to determine the constitutionality of a criminal statute or its
substantive scope. The question before the court in such cases is whether the legislature
has the constitutional authority to criminalize particular conduct or whether the
legislature actually criminalized the particular conduct at issue. It is not about the
consequences for collateral review. If a court held a criminal statute constitutional on the
basis of judicial economy concerns, it would permit that which the constitution forbids,
and if a court broadly read a criminal statute due to such concerns, it would make
criminal that which no legislature criminalized. In either case, the court would
fundamentally violate its function and role in the separation-of-powers framework.251
Moreover, liberalizing criminal decisions (constitutional or statutory) put certain
areas of conduct out of the reach of the criminal law, and thus inherently have docketreducing tendencies, whatever the consequences for collateral review. Fewer or narrower
criminal statutes means fewer opportunities for prosecution which, in turns, means fewer
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opportunities for litigation. It would be perverse, indeed, if a court purposely kept
criminal laws on the books for the purpose of reducing its caseload.252
And yet it is fair to assume that some or many judges do, in fact, worry about
the caseload implications of their decisions, particularly in the realm of collateral review
where the number of habeas petitions is a perennial issue of concern. But it is highly
implausible that the civil disabilities test does any real work in affecting appellate judges’
calculations on these matters. It has long been the case that new substantive rules
(constitutional or statutory) are applied on collateral review, and nobody has argued that
this retroactivity has, in fact, had any discernible effect on constitutional or criminal
statutory interpretation. Moreover, even if some causal relationship could be proven, the
marginal increase in collateral review that would result from jettisoning the civil
disabilities test would barely register with federal judges. Again, we could look to the
Ninth Circuit to see whether a more liberal coram nobis regime results in fewer
liberalizing criminal decision. And we find no evidence to support the proposition that
Ninth Circuit judges are more reluctant than their peers to strike down criminal laws as
unconstitutional or to narrowly interpret them.

D. Abuse-of-the-Writ Worries
But a nagging worry persists: Even if the values of finality and judicial economy
do not strictly compel the adoption of the civil disabilities test, without it what would
prevent the lifelong abuse of the writ by petitioners who have no realistic chance of
relief? The suggestion is that the civil disabilities test, whatever its origins, provides a
necessary check on a writ that otherwise would be subject to perpetual abuse. First, we
should be careful to distinguish between a legitimate abuse-of-writ worry and a rhetorical
jeremiad against “life-long” litigation.253 The legitimate worry is that without the civil
disabilities test there is no way to definitively prevent a petitioner from filing multiple
and successive petitions for coram nobis and needlessly clogging a court’s docket. But
the “life-long” worry misses the point entirely. The fact that without the civil disabilities
test, coram nobis would be theoretically available for the duration of a convicted person’s
natural life is a feature of coram nobis, not a bug. Life-long accessibility is precisely
what coram nobis should provide. The stain of a criminal conviction lasts a life time, and
thus the chance to wash away an erroneous or unlawful conviction should also last a lifetime. The individual always deserves a chance for vindication, and the system should
always have a way to correct the record.
252
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The abuse of writ worry, on the other hand, is a serious one. It simply has nothing
to do with the civil disabilities test, for the test does not serve to prevent abuse of the writ
of coram nobis. Some of the Seventh Circuit’s rhetoric may have purposely confounded
the issue, but in fact, the civil disabilities test cuts down on abuse of the writ only insofar
as it makes the writ categorically unavailable to a certain class of convicted persons. But
the civil disabilities test does nothing to prevent abuse of the writ by those who “pass” the
test. The test does not provide courts with any mechanism to throw out redundant
petitions or successive petitions so long as the petitioner suffers from a civil disability.
Thus, proponents of the civil disabilities test have to answer the abuse of writ worry just
as much as civil disabilities test detractors.
Fortunately, courts are not powerless to prevent abuse of the writ, and they can
and do craft doctrines to insure that collateral review petitions do not clog the system.
Coram nobis has always been an extraordinary remedy for errors “of the most
fundamental character” available only when “sound reasons [exist] for failure to seek
appropriate relief earlier.”254 Thus, coram nobis comes with a built-in requirement that
the petitioner prove that he could not have reasonably made the claims he is now making
any earlier. This requirement ipso facto grants the court the right to dismiss petitions that
repeat arguments already made in previous petitions or at previous points in the
underlying litigation. Indeed, the Ninth Circuit refers to this threshold requirement that
the petitioner show a genuinely novel claim as “a gate-keeping framework,” reflecting its
understanding of the importance of preventing abuse of the writ. 255
In addition, the common-law doctrine of laches serves as a back-up reason to
reject petitions from those who unreasonably delay filing their claims to the detriment of
the prosecution. As the Ninth Circuit recently clarified, the general requirement that
“valid reasons exist for not attacking the conviction earlier” is not a restatement of the
doctrine of laches. Rather laches “constitutes a supplemental defense that the
government may invoke when a petitioner seeks coram nobis relief.”256 That is to say, a
petitioner first bears the burden of showing that valid reasons exist for not making his or
her claims earlier. If the petitioner succeeds in this threshold showing, then the
government may invoke laches and claim that it is unfairly prejudiced by the delay (e.g.,
because relevant witnesses and evidence are no longer around). Thus, any chance that
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jettisoning the civil disabilities test will increase “sandbagging”257 to the disadvantage of
prosecutors is (and can be) dealt with by the equitable doctrine of laches.
Finally, if the abuse of writ worry turns out to be more than a phantom-problem,
there is no lack of proposed ideas to rectify it. Judges, legislators, lawyers, and legal
academics have paid great attention to “abuse of writ”-type worries in the context of
habeas corpus,258 and for better or worse, a variety of doctrines have developed to counter
perceived abuse. The 1996 Antiterrorism and Effective Death Penalty Act (AEDPA)
codified very strict rules regarding successive petitions such that a petitioner filing a
second or third habeas writ must first file the writ with a special three-judge panel
composed of appellate judges.259 The three-judge panel must determine whether the writ
satisfies the requirements of a successive petition, and only if it does so, may the
petitioner file the writ with the relevant district court.260 The successive petition
provisions of AEDPA have been criticized as too harsh,261 but there is no reason, in
principle, why the “abuse of writ” rules now in force in the habeas context cannot be
adopted in coram nobis. Already, the grounds for coram nobis are identical to the
grounds for habeas, and it would promote consistency if the procedural rules were the
same, as well.262
The point here is that preventing abuse of the writ is hardly an impossible task.
Courts reviewing coram nobis petitions already have adequate tools to dismiss abusive
petitions, and if a significant “abuse of writ” problem arises, the courts will benefit from
the long debates over the same issue in habeas law and may choose to craft even stricter
rules. In no circumstance, however, does the civil disabilities test present itself as a good
257
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mechanism for addressing “abuse of writ” worries; it simply does not address the
problem.
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CONCLUSION
The Supreme Court has acknowledged “the obvious fact of life that most criminal
convictions do in fact entail adverse collateral legal consequences.”263 It is now time to
acknowledge the fact that most criminal convictions also entail reputational, professional
and social consequences that continue beyond, and may overshadow, the formal legal
consequences. The function of modern coram nobis is precisely to provide collateral
relief to those who were wrongly convicted but no longer face the direct punishment of
criminal sentence. It is an “extraordinary” writ insofar as the circumstances that justify
its issuance are rare and, one hopes, unusual. But it is a modest form of redress insofar as
it serves only to vacate the unlawful conviction. As the Second Circuit wrote of Robert
Morgan’s coram nobis petition:
The passage of many years does not cure a void conviction. Morgan spent four
years in a federal jail under a sentence unlawfully imposed. Those years cannot
be undone, for we mortals are unable to enable him to relive them out of jail or to
add equivalent years to his span of life. The least we can do is to wipe out the
record of conviction and its consequences.264
Likewise, the Ninth Circuit of the late 1980s could not undo the totality of the
injustice committed against Gordon Hirabayashi – the race-based curfew and evacuation
orders and the months of hard labor that he endured in the Arizona desert,265 to say
nothing of the years of internment suffered by his family and other Japanese Americans.
But what the court could do was vacate the original conviction – “to make the judgments
of the courts conform to the judgments of history.”266 The Ninth Circuit wisely chose not
to create an artificial barrier to doing justice in the case of Hirabayashi. Unfortunately,
the overwhelming majority of other circuits have adopted a coram nobis jurisprudence
that would have denied relief to Hirabayashi and, in fact, denies relief to deserving
petitioners today.
The writs of habeas corpus and coram nobis, convoluted and technical as they
may be, have become the mechanisms by which the American justice system can review
final convictions, reconsider them, and – if necessary – vacate them. The civil
disabilities test acts as a roadblock to the proper functioning of that mechanism, keeping
out a whole class of post-conviction review cases for reasons that do not stand up to
scrutiny. The damage that the civil disabilities test does to individuals denied justice and
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to systemic accuracy cannot be justified by the marginal work it does to protect the norms
of finality and judicial economy.
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