
Georgetown University Law Center
Scholarship @ GEORGETOWN LAW


�		

Building a Collaborative Digital Collection: A
Necessary Evolution in Libraries
Michelle M. Wu
Georgetown University Law Center

�" +-$"/+1*�� 0� (& ��� 1�� *!�� "$�(�3" +-2�� "."� - %��� ," -�� +��		���

3&.�, � ," -� � *��"�!+ 1*(+� !" !�#-""�+#� %� -$"�#-+) �
%4,.���.  %+(� -.%&,�(� 1�$"+-$"/+1* �"!0�#�  ,0�����
%4,���. .-* � +)�� �. /-�  /�	��
�
�

3&.�+," *��   "..�� -/& ("�&.��- +0$%/�/+�2+0��2�/%"��"+-$"/+1*�� � 1�� &�- � -2��� +./"!�1 &/%�,"-)&..&+*�+#�/%"��0/%+-�
� +((+1�/%&.�� *!�� !! &/&+*�(�1+-' .�� /� %4,.���.  %+(� -.%&,�(� 1�$"+-$"/+1* �"!0�#�  ,0�

� � -/�+#�/%"�* /"((" /0�(�� -+," -/2�� � 1�� +))+* .� � &�- � -2��*!�� *#+-) � /&+*�� &"* "�� +))+* .���*!�/%" � 0� (& ��� 1�� *!�� "$�(�3" +-2�� +))+* .

	���� � 1�� &�- �����
��	��
�		�



GEORGETOWN LAW 
 

Faculty Publications 
 
 

 
 

Public Law Research Paper No. 11-47 
2011 

 
 
 

Building a Collaborative Digital Collection: A 
Necessary Evolution in Libraries 

 
103 Law Libr. J. 527-551 (2011) 

 
 

Michelle M. Wu 
Law Library Director and Professor of Law 

Georgetown Law 
mmw84@law.georgetown.edu 

 
 
 
 
 
 

This paper can be downloaded without charge from: 

SSRN:  http://ssrn.com/abstract=1832826  
 
 
 

Posted with permission of the author 



527

LAW LIBRARY JOURNAL Vol. 103:4 [2011-34]

Building a Collaborative Digital Collection:  
A Necessary Evolution in Libraries*

Michelle M. Wu**

Law libraries are losing ground in the effort to collect and preserve information in 
the digital age. In part, this is due to declining budgets, user needs, and a caution 
born from the great responsibility libraries feel to ensure future access. That caution, 
though, has caused others, such as Google, to fill the gap with their own solutions. 
Libraries must contribute actively to the creation of digital collections if they expect 
to have a voice in future discussions. This article presents a vision of a collaborative, 
digital academic law library—one that will harness our collective strengths while still 
allowing individual collections to prosper. It seeks to identify and answer the thorniest 
issues—including copyright—surrounding digitization projects. It does not presume 
to solve all of these issues. It is, however, intended to be a call for collective action—to 
stop discussing the law library of the future and to start building it.
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Introduction

¶1	Imagine	a	world	where	library	users	are	able	to	access	every	resource	they	
need,	 regardless	 of	 time,	 space,	 and	 resources.	While	 that	 vision	 may	 not	 yet	 be	
reachable,	law	libraries	do	have	within	their	grasp	the	possibility	of	access	to	much	
more	extensive	collections	than	any	one	of	them	currently	holds,	with	greater	ease	
than	is	now	provided	by	interlibrary	loan	or	existing	consortium	efforts.

¶2	The	United	States	has	approximately	two	hundred	American	Bar	Association	
(ABA)–accredited	law	schools,	and	collectively,	they	spend	more	than	$230	million	
annually	on	building	and	maintaining	their	library	collections.1	Within	that	$230	
million,	 significant	 duplication	 exists,	 even	 for	 infrequently	 used	 materials—	
historically	driven	in	part	by	the	ABA	Standards	and	various	law	school	and	law	
library	rankings.2

¶3	In	seeking	a	more	useful	solution	for	all	users,	law	libraries	can	gain	perspec-
tive	from	states	like	Florida,	which	has	reduced	costs	through	statewide	collection	
building;3	from	public	libraries,	which	have	moved	to	centralized	forms	of	collec-
tion	development;4	and	from	nonlaw	academic	cooperatives.5	These	models	can	be	
exported	and	expanded	for	use	by	academic	law	libraries.	This	article	proposes	that	

	 1.	 See	ABA	Annual	Law	School	Survey	Take-offs	(2009).	Each	fall,	the	American	Bar	Association	
requires	each	of	the	law	schools	that	it	accredits	to	complete	its	Annual	Questionnaire.	After	collect-
ing	the	responses,	the	ABA	compiles	the	data	into	a	statistical	report	that	they	refer	to	as	“take-offs”	
and	distributes	the	report,	which	is	deemed	confidential,	to	the	dean	of	each	law	school.
	 2.	 Sarah	 Hooke	 Lee,	 Preserving Our Heritage: Protecting Law Library Core Missions Through 
Updated Library Quality Assessment Standards,	 100	 Law Libr. J.	 9,	 13,	 2008	 Law Libr. J.	 2,	 ¶	 21	
(emphasizing	 the	ABA’s	past	 reliance	on	 law	 library	volume	counts	and	budget	data	 in	 law	school	
accreditation).	 See also	 Keith	 Carter,	 What Makes a Great Library,	 Nat’L Jurist,	 Mar.	 2010,	 at	 22,	
(ranking	libraries	using	a	system	where	fifty	percent	of	the	score	came	from	volume	and	title	counts);	
Robert	Morse	&	Sam	Flanigan,	Law School Rankings Methodology,	http://www.usnews.com/education
/best-graduate-schools/articles/2011/03/14/law-school-rankings-methodology-2012	(Mar.	14,	2011)	
(explaining	how	library	budgets	and	volume	count	are	used	in	the	U.S. News	rankings).
	 3.	 See	Roy	Ziegler	&	Deborah	Robinson,	Building a Statewide Academic Book Collection,	FLa. 
Libr.,	Fall	2010,	at	21.
	 4.	 Catherine	 Gibson,	 “But We’ve Always Done It This Way!”: Centralized Selection Five Years 
Later,	acquisitioNs Libr.,	no.	20,	1998,	at	33	(describing	the	successful	implementation	of	centralized	
collection	development).
	 5.	 See, e.g.,	About CRL,	ctr. For res. Libraries,	http://www.crl.edu/about/	(last	visited	June	23,	
2011)	 (“We	acquire	and	preserve	newspapers,	 journals,	documents,	archives,	and	other	 traditional	
and	digital	 resources	 from	a	global	network	of	 sources.	 .	 .	 .	We	enable	 institutions	 to	provide	 stu-
dents,	faculty,	and	other	researchers	liberal	access	to	these	rich	source	materials	through	interlibrary	
loan	and	electronic	delivery.	.	.	.	Membership	in	CRL	also	permits	librarians,	specialists,	and	scholars	
at	 the	member	 institution	 to	participate	 in	building	 this	 shared	CRL	corpus	of	 research	materials	
through	 the	 purchase	 proposal	 and	 demand	 purchase	 programs.”);	 Cornell	 Univ.	 Library,	 Press	
Release,	 Columbia and Cornell Libraries Announce New Partnership,	 http://www.library.cornell.edu
/news/091012/2cul	 (last	 visited	 July	 19,	 2011);	 Resource Sharing,	wash. res. Library coNsortium,	
http://www.wrlc.org/resource/	 (last	 visited	 July	 19,	 2011)	 (“WRLC	 members	 have	 combined	
resources	to	create	a	shared	library	collection”).
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academic	law	libraries	pool	resources,	through	a	consortium,	to	create	a	centralized	
collection	of	legal	materials,	including	copyrighted	materials,	and	to	digitize	those	
materials	for	easy,	cost-effective	access	by	all	consortium	members.	For	the	sake	of	
expediency,	this	proposal	will	be	referred	to	here	as	TALLO	(Taking	Academic	Law	
Libraries	Online)	and	the	proposed	consortium	as	the	TALLO	consortium.

¶4	 Other	 entities,	 such	 as	 Google,	 have	 made	 similar	 attempts	 at	 a	 digital	
library,	but	TALLO	differs	from	those	projects	in	that	it	neither	assumes	privileges	
explicitly	denied	in	the	copyright	code	nor	underestimates	the	flexibility	that	copy-
right	law	can	provide	to	a	user.	I	believe	it	is	possible	to	build	a	digital	library	that	
respects	 both	 of	 the	 intended	 beneficiaries	 of	 the	 Copyright	 Clause—copyright	
owners	and	society—while	testing	commonly	held	assumptions	about	the	limita-
tions	of	copyright	law.	In	balancing	these	goals,	TALLO	permits	circulation	of	the	
exact	number	of	copies	purchased,	 thereby	acknowledging	 the	rights	 inherent	 in	
copyright,	but	it	liberates	the	form	of	circulation	from	the	print	format.

¶5	In	describing	TALLO	and	the	practicalities	of	 implementing	 the	proposal,	
this	article	first	provides	a	brief	history	of	academic	law	libraries,	explaining	why	
no	library	today	can	afford	to	build	as	comprehensive	a	collection	as	in	the	past,	and	
illustrating	how	collaboration	would	achieve	a	stronger	collection	than	can	be	con-
structed	by	any	individual	library.	It	then	articulates	a	model	(the	TALLO	consor-
tium)	for	such	collaboration.	The	article	then	addresses	the	most	pressing	objection	
against	all	digitization	projects:	copyright.	Elements	of	 this	argument	are	depen-
dent	on	the	specific	design	of	the	TALLO	project	and	may	not	be	applicable	gener-
ally	to	other	digitization	projects.	It	next	discusses	the	other	major	library,	user,	and	
external	objections,	outside	of	copyright,	to	centralizing	collections,	and	describes	
the	 minimum	 technologies	 necessary	 to	 fully	 exploit	 the	 hypothetical	 collection	
already	described.	The	final	section	of	the	article	describes	how	TALLO	differs	from	
other	 digitizing	 endeavors	 and	 how	 the	 proposed	 consortium	 might	 be	 able	 to	
partner	with	other	groups	to	further	the	overall	goal	of	greater	access	to	resources.

The Need for a Collaborative Digital Collection

¶6	 With	 the	 costs	 of	 materials	 rising	 at	 an	 unpredictable	 rate	 each	 year,6	 the	
uncertainty	of	licensing	in	lieu	of	ownership,	the	reliability	(or	unreliability)	of	free	
online	sources,	users’	increased	desire	for	digital	sources,	and	the	costly	dependence	
on	 physical	 interlibrary	 loan	 (ILL),	 libraries	 are	 constantly	 struggling	 to	 find	 the	
resources	 to	provide	 their	users	with	 the	 information	 they	need	 in	ways	 that	will	
increase	the	likelihood	of	that	information	being	used.	With	each	purchase	decision,	
libraries	 risk	either	 losing	 future	access	 to	databases	 (including	retrospective	con-
tent)	 and	 experiencing	 greater	 restrictions	 on	 use	 through	 license	 terms	 than	 are	

	 6.	 See	Steve	Kolowich,	Paying by the Pound for Journals,	iNside higher ed.	(Dec.	2,	2010),	http://
www.insidehighered.com/news/2010/12/02/acs.	For	a	more	detailed	explanation	of	the	costs	associ-
ated	 with	 electronic-only	 documents,	 see	 Michelle	 M.	Wu,	 Why Print and Electronic Resources Are 
Essential to the Academic Law Library,	97	Law Libr. J.	233,	235–243,	2005	Law Libr. J.	14,	¶¶	5–33.
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available	to	publishers	under	copyright,7	or	keeping	materials	in	print	even	though	
they	might	not	be	used	as	often	as	an	online	equivalent.8	A	quick	review	of	libraries’	
progress	through	the	years	will	highlight	how	the	research	landscape	has	changed	
and	why	our	collection	practices	must	be	altered.

¶7	Before	 the	American	Revolution,	 there	were	no	public	 libraries	and	most	
individuals	had	little	leisure	time	in	which	to	use	libraries.9	The	libraries	that	did	
exist	were	privately	owned	by	the	privileged	and	wealthy.	Lawyers	collected	materi-
als	 for	practice,10	 and	 it	was	not	until	 social,	 economic,	 and	political	 conditions	
stabilized	that	public	libraries	came	into	being.11	Bar	libraries	were	the	first	group-
use	law	libraries	to	be	formed,	with	the	Philadelphia	Bar	Library	founded	in	1803	
and	the	Social	Law	Library	the	year	after.12

¶8	 With	 industrialization	 and	 greater	 regulation,	 corporations	 found	 higher	
education	to	be	a	more	economical	training	ground	than	on-the-job	experience.	
The	 resulting	 growth	 of	 universities	 prompted	 a	 flourishing	 of	 the	 academic	
library.13	University	law	libraries	were	established	in	the	early	1800s,	but	law	school	
libraries	were	not	particularly	well	developed	until	the	early	twentieth	century.	By	
1880,	there	were	forty-eight	 law	schools	 in	the	nation,	but	very	few	of	them	had	
dedicated	libraries.14	The	few	in	existence	were	typically	expected	to	provide	access	
only	to	materials	relevant	in	their	home	state	and	to	U.S.		Supreme	Court	decisions,	
and	it	was	not	until	1912	that	any	minimum	standard	for	law	school	libraries	was	
adopted.	That	year,	the	Association	of	American	Law	Schools	(AALS)	promulgated	
a	minimum	standard	 for	 law	 library	collections	of	5000	volumes.15	Not	 surpris-
ingly,	even	after	this	standard	was	adopted,	the	focus	of	most	collections	remained	
on	 primary	 sources.	 After	 World	 War	 II,	 though,	 the	 number	 of	 legal	 titles	
expanded	greatly,	due	to	a	change	in	printing	technology	that	permitted	more	lim-
ited	runs.16	This	enabled	more	specialized	publications	that	would	not	have	been	
fiscally	viable	in	earlier	years.

¶9	Despite	 the	growing	number	 of	 titles	 available	 for	purchase,	 law	 libraries	
quickly	 recognized	 that	 they	 would	 need	 access	 to	 materials	 beyond	 their	 own	
individual	collections.	That	access	was	provided	in	part	by	ILL,	a	service	through	
which	scholars	could	use	resources	not	otherwise	available	at	their	libraries	with-

	 7.	 See	Alicia	Brillion,	Report on Annual Meeting Program A-2: “Beyond Copyright? How License 
Agreements and Digital Rights Management Pose Challenges to Fair Use and the Provision of Electronic 
or Media Services,”	criV sheet,	Nov.	2009,	at	3	(published	as	supplement	to	AALL Spectrum);	Adam	
W.	Sikich,	Buyer Beware: The Threat to the First Sale Doctrine in the Digital Age,	J. iNterNet L.,	Jan.	
2011,	at	1.
	 8.	 See	Heidi	Senior	et	al.,	Three Times a Study: Business Students and the Library,	14	J. bus. & 
FiN. LibrariaNship	202,	208–09	(2009).
	 9.	 See	eLmer d. JohNsoN & michaeL h. harris, history oF Libraries iN the westerN worLd	
181–80	(3d	ed.	1976).
	 10.	 gLeN-peter ahLers, sr., the history oF Law schooL Libraries iN the uNited states	2–3	
(2002).
	 11.	 See	JohNsoN & harris,	supra	note	9,	at	4–5,	200.
	 12.	 erwiN c. surreNcy, a history oF americaN Law pubLishiNg	248	(1990).
	 13.	 JohNsoN & harris,	supra	note	9,	at	273–74.
	 14.	 ahLers,	supra	note	10,	at	7.
	 15.	 Id.	at	20–21.
	 16.	 surreNcy,	supra	note	12,	at	156.
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out	the	burden	or	expense	of	travel.	It	allowed	libraries	to	meet	patron	needs	with-
out	 exponentially	 increasing	 their	 expenses,	 and	 it	 allowed	 library	 budgets	 to	 be	
used	for	common,	recurring	needs	instead	of	for	materials	of	limited	value	to	the	
overall	collection	and	future	 library	patrons.	What	was	allowed	to	be	 loaned	and	
what	 a	 law	 library	 was	 expected	 to	 collect	 was	 determined	 both	 by	 the	 ABA	
Standards	and	by	the	Copyright	Act.	The	ABA	Standards	set	the	minimum	require-
ment	for	 law	library	collections,17	and	any	 law	school	hoping	to	be	accredited	or	
reaccredited	was	expected	to	satisfy	that	standard	for	a	core	collection.

¶10	The	Copyright	Act	was	instrumental	in	shaping	law	library	collections	in	a	
slightly	different	manner.	Instead	of	specifying	what	must	be	collected,	it	dictated	
what	should	not	be	borrowed.	Materials	to	be	borrowed	using	ILL	were	restricted	
to	materials	infrequently	used;	libraries	were	prohibited	from	substituting	ILL	for	
owning	 an	 item.18	 The	 National	 Commission	 on	 New	 Technological	 Uses	 of	
Copyrighted	Works	(CONTU)	also	issued	a	report	with	recommended	guidelines	
on	when	libraries	should	purchase	an	item	instead	of	obtaining	it	through	ILL.19	
While	 not	 binding,	 most	 libraries	 have	 voluntarily	 adopted	 these	
recommendations.

¶11	Unlike	during	these	earlier	eras,	today	information	is	available	more	readily,	
in	more	forms	and	levels	of	reliability,	and	in	overwhelming	quantity,20	due	both	to	
technological	advances	and	to	the	development	of	less	costly	printing	practices.	To	
illustrate,	in	1860,	there	were	only	forty-eight	law	periodicals	in	print	nationwide,21	
whereas	we	now	have	almost	1000.22	Production	of	law	monographs	has	also	been	
steadily	increasing,	with	almost	6000	new	titles	published	in	the	United	States	each	
year.23	At	one	time,	library	collections	were	anticipated	to	double	in	size	every	six-
teen	years,24	but	with	online	access	supplementing	ownership,	that	time	period	has	
shortened	considerably,	and	the	definition	of	a	collection	has	become	more	elastic.	
But	even	as	law	libraries	extend	their	reach,	the	types	and	numbers	of	materials	law	
libraries	are	expected	to	offer	to	their	users	increases	even	more.

¶12	 The	 expansion	 of	 legal	 scholarship	 into	 interdisciplinary,	 transnational,	
comparative,	and	international	arenas	requires	resources	not	traditionally	collected	
by	 law	 libraries,	 thereby	 taxing	collection	budgets,	 especially	 those	of	 libraries	 at	
stand-alone	 law	 schools.	 Because	 tenure	 requires	 scholarship,	 and	 rankings	 and	

	 17.	 For	the	current	version	of	the	standard,	see	2010–2011	aba staNdards For approVaL oF Law 
schooLs	41,	43	(Standard	606	and	Interpretation	601-1).
	 18.	 17	U.S.C.	§	108(g)(2)	(2006).
	 19.	 Nat’L comm’N oN New techNoLogicaL uses oF copyrighted works, FiNaL report	134–37	
(1978),	available at	http://www.eric.ed.gov/PDFS/ED160122.pdf.
	 20.	 “Between	the	birth	of	the	world	and	2003	there	were	five	exabytes	of	 information	created.	
We	[now]	create	five	exabytes	every	two	days.”	Kenny	MacIver,	Google Chief Eric Schmidt on the Data 
Explosion,	gLobaL iNteLLigeNce For the cio	(Aug.	4,	2010),	http://www.i-cio.com/blog/august-2010
/eric-schmidt-exabytes-of-data	(quoting	Eric	Schmidt,	CEO,	Google).
	 21.	 surreNcy,	supra	note	12,	at	190.
	 22.	 Law Journals: Submissions and Ranking,	wash. & Lee uNiV. sch. oF Law,	http://lawlib.wlu
.edu/lj/index.aspx	(last	visited	June	26,	2011)	(search	for	journals,	limited	to	U.S.).
	 23.	 bowker iNdustry report, New book titLes & editioNs, 2002–2010,	http://www.bowkerinfo
.com/pubtrack/AnnualBookProduction2010/ISBN_Output_2002-2010.pdf.
	 24.	 JohNsoN & harris,	supra	note	9,	at	275.


